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Back on Track: the Reversal of United States v. Olin and the Continuation of Retroactive Interpretation of CERCLA
By Joel Surber

Introduction
Congress intended the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA) to apply retroactively.' Retroactive application of
CERCLA's liability provisions facilitates the cleanup of hazardous active, inactive and
abandoned waste sites, and although CERCLA is not expressly defined as retroactive,
it may reach pre-enactment conduct.2 Even without an express statement on
retroactivity, courts interpreting CERCLA consistently find that a combination of the
statute's purpose, structure and legislative history are sufficient evidence of congressional intent to overcome the traditional judicial presumption against retroactivity. 3
This article address the effect of the recent reversal of UnitedStates v. Olin on
CERCLA's retroactive application. Part I is a short summary of the decision in United
States v. Olin.' Part II describes the traditional format of judicial analysis used to determine CERCLA's retroactivity and discusses how courts have used it to find that
CERCLA may reach pre-enactment conduct. Part HI addresses the Supreme Court's
decision in Landgrafv. USI Film Products/ and applies the Court's analysis to
CERCLA's liability provisions. Part IV synthesizes Landgrafs findings with Olin's denial that CERCLA's components were evidence of Congress' "clear intent" for the statute to have retroactive application. Part V outlines post-Olin interpretations of
CERCLA's retroactive ability, specifically USA v. Olin Corp. and its grounds for reversing the Olin decision.

I. United States v. Olin
To date only United States v. Olin,6 from the District Court for the Southern District of Alabama, has deviated from traditional acceptance of CERCLA as a retroactive
statute. Olin held that the Supreme Court's decision in Landgrafv. USI Film Products7 negated the foundation of previous courts' decisions holding CERCLA retroactive.,
In Olin, the government sought a cleanup order against the Olin corporation.9
Additionally, the government sought reimbursement for response costs under CERCLA
sections 106(a) and 107.10 After negotiations with the government, Olin entered into a
consent decree calling for the corporation to pay all costs involved to clean up the property in question." The proposed consent decree would have ended Olin's liability for
disposal actions before and after CERCLA's enactment12 The Olin court denied ap-
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proval of the consent decree and issued a
dismissal order concluding that
CERCLA's liability scheme permitted the
statute prospective effect only and that
retroactive application was improper. 3

To date only United States

However, Olin was a short-lived victory

v. Olin... has deviated from
traditionalacceptance of

for opponents of CERCLA's retroactivity;

its reversal by the Eleventh Circuit
CERCLA as a retroactive
Court of Appeals"4 renders the decision
an isolated deviation judicial acceptance
statute.
of CERCLNs retroactive effect. PostOlin cases addressing CERCLA's
retroactivity, including the reversal decision itself, rejected Olin's reasoning and, although the decision raised interesting questions, courts will apparently continue to apply CERCLA retroactively.'s

II. Analyzing CERCLA
Courts traditionally presume that statutes do not apply retroactively.s However,
when the scheme of a statute makes it clear that Congress intended for the statute to
apply to past conduct, congressional intent may override the traditional presumption in
order to achieve the full intent of the legislationy7
Optimally, Congress clearly expresses the intended scope of a statute. Congress,
however, did not specifically state that CERCLA's liability provisions applied retroactively.1s Had CERCLA included an express statement denoting its retroactivity, there
would have been no doubt that Congress overcame the traditional presumption against
retroactivity.1 Congress' failure to expressly state CERCLA's intended scope requires
fact finders to examine the statute's components as a whole to decide if Congress intended CERCLA to apply retroactively.0 Evidence of congressional intent for
CERCLA's retroactive application is found in the statute's language tense, the structure of its liability provisions, the legislative history and within the goals Congress
sought to achieve when it created the statute. 21 The totality of these components unequivocally persuaded courts, excluding Olin, that Congress intended CERCLA's liability provisions to reach pre-enactment conduct.
To interpret a statute, analysis should begin with the plain language of the statute, and thus, the proper starting point for review of CERCLA's retroactive capacity is
the explicit language of the statute itself. CERCLA's language must be analyzed in
context with the purposes Congress sought to serve.24 CERCLA's language, evaluated
within the statute as a whole, demonstrates Congressional intent that the statute apply retroactively.s
CERCLA section 107(a)(4)(B), for example, states that a "person" releasing hazardous waste into the environment is liable for "any other necessary costs of response
incurred by any other person consistent with the National Contingency Plan."2 The
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past tense language suggests Congress intended CERCLA to apply retroactively in order to reimburse the response costs associated with hazardous waste removal.2 Although the past tense language in CERCLA has not, by itself, persuaded courts that
CERCLA should apply retroactively,8 it is a viable component when attempting to discern the statute's retroactive effect.

ConsideringCERCLA was
enacted to address the problems caused by hazardous
inactive and abandoned
waste sites and to provide
for their cleanup, the only
sites that Congress could
have contemplated at enact-

Another evidentiary component that
can be used to determine CERCLA's scope
is the statute's enactment date.
CERCLA's enactment date has been a
source of considerable controversy but is
additional evidence of Congress' intentions
for the statute to reach disposals before its
enactment.3 Opponents of retroactivity argue that the enactment date is conclusive
evidence that Congress intended CERCLA
to only address sites created after the statutes enactment date.31 However,

CERCLA's enactment date does not preclude retroactive application of the statute. -2 In fact, the "effective date" merely
marks the date when actions may commence and does not negate the statute's
retroactive capability.3 Considering
CERCLA was enacted to address the problems caused by hazardous inactive and abandoned waste sites and to provide for their cleanup," the only sites that Congress could
have contemplated at enactment were the sites existing before December 11, 1980. If
CERCLA's scope were prospective only, the problems remaining from past sites would
go uncorrected and CERCLA's purpose would be wholly unfulfilled. This proposition is
persuasive viewed in light of Congress' desire to supplement existing environmental
statutes that were unable to reach inactive or abandoned hazardous waste sites.
Congress intended CERCLA to address the inadequacies of previous environmental laws.3 Specifically, Congress designed CERCLA to close the loopholes left by
its predecessor, the Resource Conservation and Recovery Act (RCRA). Therefore,
CERCLA must be considered not only in its autonomous form, but within the context of
previous environmental legislation. RCRA mandates cradle to grave tracking of hazardous waste and allows the government to regulate improper disposal.38 However,
RCRA's prospective scope does not address the problem of chemical wastes remaining
from past actions.3 Legislative statements made at CERCLAs enactment indicate congressional recognition of RCRA's shortcomings.40 Since RCRNs prospective scope did
not address the problems caused by the inactive and abandoned waste sites, Congress
deemed it inadequate. 41 CERCLA remedies this shortcoming by providing for the
cleanup of the existent sites that RCRA failed to reach." In this way, CERCLA complements the inadequacies of previous environmental legislation and closes regulatory

ment were the sites existing
before December 11, 1980.
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gaps left by prospective statutes like RCRA.4 As CERCLA is supplemental legislation
designed to eliminate the shortcomings of existing environmental legislation, then it
appears Congress unavoidably intended retroactive application.
CERCLA!s goals favor retroactive application. CERCL.s objectives are remedial
and thus imply that Congress designed CERCLA to apply retroactively. The Senate's
report that accompanied CERCLA stated that Congress designed it, in part, to ensure
that responsible parties bear the burdens of remedial actions and that the costs of unsafe disposals are internalized by their generators. CERCLNs goal of "ensuring that
responsible parties bear the burden of remediation" indicates that Congress sought to
hold parties responsible for the costs of remediating their own past actions."
CERCLA's strict liability design ' shows Congress' intent to allocate the costs of remedial actions to the generator. In order to define "generator" equitably, CERCLA must
reach all of the generators at a site, not just those who conveniently exist after enactment.
Perhaps the most convincing evidence that Congress intended that CERCLA apply retroactively is the affirmative limitation upon recovery of natural resource damages in section 107 (f)(1).4 This section limits recovery for natural resource damages to
those incurred after the statutes enactment. A logical explanation for this limitation is
that Congress wanted to reach as many sites as possible and, since damages for natural resources do not facilitate additional cleanups, sought to maximize limited funds.
Since Congress did not similarly restrict CERCLA sections 107(a)(4)(A) & (B),' 7 proponents of retroactivity argue that Congress thus "implicitly authorize[d] retroactive application of their provisions."4 In fact, this negative inference led courts to conclude
that if Congress intended for CERCLA's liability provisions to be prospectively applied,
then the express limitation in section 107(f)(1) was unnecessarily redundant."
Courts addressing the issue before 1994 unanimously agreed that the combination of CERCLA's purpose, structure, and legislative history sufficiently showed that
Congress intended to impose retroactive
liability.o United States v. Shell Oil Co.s1
illustrates the use of this "total picture"
approach and demonstrates the tradiCERCLA's goal of"ensuring
tional analysis upon which CERCLA was
that responsibleparties bear
found to be permissibly retroactive. The
the burden of remediation"
Shell court found that CERCLA's structure,legislative history and the context
indicates that Congress
in which Congress created the statute
sought to hold parties re-

sufficiently confirmed that Congress intended that CERCLA's liability provisions apply retroactively.2

sponsible for the costs of

remediatingtheir own past
actions.
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III. Landgraf v. USI Film Products
In contrast to previous judicial interpretation, Olin determined that CERCLA
was not retroactive based in large part on the premise that the Supreme Court's decision in Landgrafv. USIFilm Productsw altered the way courts should determine
CERCLA's retroactivity. Landgrafreinforcedthe presumption against retroactivity by
enunciating the requirement of "clear legislative intent" in order to permit retroactive
application in the absence of express language.5 Although Landgrafacknowledged
that retroactive operation of statutes is sometimes benign, the Court affirmed their distaste for disrupting settled expectations.w Landgraf'smajority cautioned Congress
that it was not the judiciary's responsibility to fill intentional gaps regarding the "temporal reach of statutes."ss Olin interpreted this warning to preclude judicial interpretation of CERCLA as retroactive.5
Retroactive application of liability provisions, such as those contained in
CERCLA, is often harsh and unfair. Landgraf correctly seeks to ensure that Congress
thoroughly contemplates the effects of its actions and still deems it necessary to apply a
proposed law retroactively.s Since courts traditionally apply statutes prospectively as
a default, Landgrafguards against Congress easily bypassing the traditional presumption against retroactive application of laws. Landgrafaccomplishes this safeguard by
delineating when the traditional presumption applies and how a new law can overcome
it:
"When a case implicates a federal statute enacted after the
events in suit, the court's first task is to determine whether
Congress has expressly proscribed the statute's proper reach.
If Congress has done so, of course, there is no need to resort
to judicial default rules. When, however, the statute contains no such express command, the court must determine
whether the statute would have retroactive effect, i.e.,
whether it would impair rights a party possessed when he
acted, increase a party's liability for past conduct, or impose
new duties with respect to transactions already completed. If
the statute would operate retroactively, our traditional presumption teaches that it does not govern absent clear Congressional intent favoring such a result."59
Landgraf's "safety net" is a legitimate precaution because retroactive application
of a statute often upsets settled expectations and places new consequences upon wholly
completed actions.0 As parties disposing of hazardous waste before CERCLA's enactment had no opportunity to conform their conduct to the new law, imposition of new
consequences under CERCLA may violate due process.6' However, Landgrafdoes not
preclude CERCLA's retroactivity on this basis because retroactive application is consistent with Constitutional guarantees.6
Congress may impose new legal consequences upon past actions, thereby upsetting settled expectations, when the purpose of the law comports with a legitimate gov-
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ernmental objective and is obtained through rational means.63 The Supreme Court
held that environmental statutes balancing economic burdens and benefits should
carry a strong presumption of constitutionality. Extending the Supreme Court's
analysis to CERCLA, fact finders need only find that CERCLA's application "have a rational purpose; be rationally related to a legitimate government objective; and not be
arbitrary and capricious."
CERCLA does not offend constitutional notions of due process. CERCLA facilitates the cleanup of dangerous toxic waste, a legitimate objective considering that the
United States produces about 600 pounds of hazardous waste per capita each year.s
Although some prior generators handled the disposal of their share of this waste properly, the enormous accumulation of improperly disposed of waste implores that cleanups proceed as quickly as possible. CERCLA's strict liability scheme rationally maximizes the number of sites that CERCLA can reach and reduces governmental subsidization.67 CERCLA answers the all important question of "who picks up the tab" in the
least arbitrary manner available by allocating costs to those who create the problem.
As CERCLA's design protects the public health and the environment in the least arbitrary manner and by the most rational means available, CERCLA may apply retroactively without violating due process.

IV. Did Olin Correctly Interpret Landgraf To Deny CERCLA's
Retroactivity?
The Olin court declined to find CERCLA retroactive due, in large part, to the
conclusion that Landgraf "demolish[es] the interpretive premises on which prior cases
... concluded CERCLA is retroactive."-, According to Olin, CERCLA does not show
clear evidence of congressional intent for retroactive application.6
Olin is easily distinguishable from its predecessors since it adopts the format of
analysis employed by Shell7o and since Landgraf does not announce any radical new interpretation of law. Olin differed only in its finding that the totality of CERCLA's components did not evince clear Congressional intent sufficient to overcome the traditional
judicial presumption against retroactive application of a statute.71
Olin held that prior decisions finding CERCLA retroactive misapplied the presumption against retroactivity.72 Olin declared that when, or if, previous courts applied
the presumption against retroactivity they applied it backwards, giving CERCLA retroactive effect unless clear evidence existed that Congress did not intend to reach pre-enactment conduct.7 To substantiate the conclusion, the Olin court first analyzed
Georgeoffp and its progeny.7 Olin noted that the Georgeoff court began correctly by
"initially determin[ing] the standard to be applied in determining whether a statute
should be applied retroactively."76 Olin concluded that although Georgeoffinitially
noted the traditional presumption against retroactivity, the court erroneously applied
the presumption in favor of retroactivity.7 Under Olin's reasoning, as Landgraf eroded
the premise for the Georgeoff decision, "Georgeoffand the cases which rely on its analysis,... and which do not do their own analysis ... cannot be considered persuasive."71
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The Olin decision attacked two other
Olin concluded that the
leading decisions holding CERCLA retroactive: Shells and United States v. Northeast- structure,language,purpose
ern Pharmaceutical and Chemical Co.
and legislative history of
(NEPACCO)s' Both cases agreed with
Georgeoff's analysis of CERCLA.81 Olin
CERCLA did not evince the
found fault with the courts' "insufficient retype of 'clear evidence' mangard" for the traditional presumption
dated by Landgrafto overagainst retroactivity. Specifically, Olin
disagreed with Shell's characterization of
come the presumption
CERCLA as "unavoidably retroactive"- due
againstretroactivity.
to its "general purpose and scheme"8 and
declared this conclusion unplausible under
Landgraf.85
After addressing previous courts' disregard for the traditional presumption, Olin
focused attention upon the individual components of CERCLA. Noting Landgrafsrequirement of "clear evidence" to overcome the traditional presumption, the Olin court
found that Congress failed to sufficiently demonstrate its desire that CERCLA apply to
pre-enactment conduct.w Olin reached its conclusion in the same way that previous
cases reached the opposite one, by analysis of CERCLA's structure, language, legislative history and purpose.
Olin joined previous case law 87noting that CERCLA lacks an express statement
of congressional intent to impose retroactive liability for pre-enactment conduct.8 Olin
argued that as Congress had the ability to clearly express its intent,8 failure to do so
limited CERCLA to prospective application. Olin adopted the prevailing judicial sentiment that use of past tense language within CERCLA's liability provisions was not
dispositive of Congressional intent.w Noting the lack of an express statement, and
unconvinced by the tense of statutory language, Olin turned to CERCLA's legislative
history.
Olin noted that CERCLA itself has almost no legislative history,' 1 and in fact,
Congress never addressed the precise issue of retroactivity within its debates on
CERCLA.9 Olin noted that the Senate floor was the sole forum for congressional debate on the retroactivity of CERCLA's liability provisions and the senator's partisan
statements are unavailing of Congress' collective intent in enacting CERCLA.93 Olin
also points to the volatility of CERCLA's passage environment and notes the possibility
that rather than providing clear evidence of their intent, Congress decided to "pass the
buck" to the courts whom they would ask that interpret CERCLA's scope.9' Olin indicated that Congress agreed to disagree on CERCLA's liability issues and compromised
by leaving ambiguities for judicial resolution.% Under Olin's interpretation of
Landgraf,Congress' failure to affirmatively discuss CERCLA's retroactivity would prohibit CERCLA's retroactivity even if the congressional majority covertly agreed that
the statute should apply to pre-enactment conduct.6 The Olin court concluded that be-
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cause CERCLA's legislative history primarily consisted of rejected prior versions of the
act, Landgrafdealt the statute's retroactive capability a "nearly fatal" blow.9
Olin discounted the statute's goals and purpose as clear evidence of congressional intent because CERCLA's goals could be achieved through a prospective only interpretation. This argument assumes that without retroactive application of CERCLA,
parties would still be liable if their pre-enactment conduct was actionable under an existing state cause of action, or if their conduct spanned the pre-enactment and
post-enactment eras.98 Olin posited that previous decisions finding CERCLA retroactive ignored the prospective argument in an attempt to vindicate a perceived remedial
vision of CERCLA more efficiently.9 Disturbed by this proposition, Olin adopted
Landgrafs caution that efficiency does not warrant a presumption of retroactivity since
"[sitatutes are seldom crafted to pursue a single goal, and compromises necessary to
their enactment may require adopting [less efficient] means .... "10
Olin rejected that the negative inference drawn from the affirmative prospective
limitation upon natural resource damages in § 107(f)(1) was indicative of congressional
intent for the remaining liability sections to apply retroactively. Olin noted that
Landgrafspecifically disproved the type of negative inference drawn from the prospective limitation upon 107(1)101 and used Landgrafto illustrate the point:
"[G]iven the high stakes of the retroactivity question, the
broad coverage of the statute, and the prominent and specific
retroactivity provisions in [the introductory] bill, it would be
surprising for Congress to have chosen to resolve th[e
retroactivity] question through negative inferences drawn
from [ provisions of quite limited effect.. ." 102
Under Olin's analysis, if the negative implication drawn from section 107(f)(1)
evidences any congressional intent on CERCLA it is the intent that there was no clear
congressional agreement on retroactive liability.
Olin concluded that the structure, language, purpose and legislative history of
CERCLA did not evince the type of 'clear evidence' mandated by Landgrafto overcome
the presumption against retroactivity. For that reason, the Olin court concluded that
application of CERCLA's liability provisions to disposal actions taken before the statutes enactment were impermissibly retroactive. Olin provided a thoughtful, albeit
harsh, view of what Congress must do under Landgrafto make a statute retroactive
without express language. However, Olin's analysis did not enjoy popular regard in judicial circles and has been discarded in favor of the traditional acceptance of CERCLA
as a retroactive statute."'

V. CERCLA's Retroactivity After Olin
Post-Olin cases qualified Olin as isolated and of no binding precedent to their decisions.0 However, these courts did not forego analysis of CERCLA simply because
Olin was not binding precedent. To the contrary, they conducted their own analysis in
light of Landgrafand remained convinced that CERCLA applies retroactively."' Post-
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Olin cases'o conform with pre-Olin cases finding that, although CERCLA did not include an express statement of retroactivity, the language, legislative history and the
support drawn from the negative inference on natural resource damages provide sufficient evidence that Congress intended the statute to have retroactive effect.10,
In USA v. Olin, the Eleventh Circuit
rejected the district court's decision that
USA v. Olin found
CERCLA's language provides no insight
into congressional intent. The USA v. Olin
CERCLA's components, when
court provided analysis of CERCLA section

taken as a whole, were in-

103, illustrating that CERCLA's language
has probative value.18 CERCLA section
103 provides criminal sanctions for failure

to notify the Administrator of hazardous
sites within one hundred and eighty days
of December 11, 1980.10 This provision
suggests a logical conclusion that pre-en-

actment sites are included within
CERCLA's scope. Significantly, sectionl03
shows Congress considered reaching pre-

dicative of the "clearintent"
Landgrafrequired to rebut
the presumption against

retroactivityand, for this
reason, were sufficient to allOW CERCiA's application to
reachpre-enactment conduct.

enactment sites important enough to impose criminal sanctions.1o Under this rationale, if Congress was willing to impose criminal liability, then certainly Congress
considered the monetary effect of retroactive application a worthy price to pay to fulfill
CERCLAs goals. IfLandgrafs chief concern is that Congress thoroughly contemplate
the effect of retroactive application, this section is valuable evidence that CERCLA is
permissibly retroactive.
USA v. Olin found that CERCLA's purpose is conclusive evidence of Congress'
intent that CERCLA operate retroactively. The court concluded that CERCLA's dual
goals of cleaning up inactive and abandoned hazardous waste sites and allocating the
cost.of cleanup to responsible parties could only be accomplished by reaching pre-enactment conduct.11, Since CERCLA does not violate constitutional guarantees, Landgraf
provides no reason to prevent CERCLA from reaching congressional goals.12
USA v. Olin disagreed that legislative history should be disregarded as suggested by Olin. The decision draws an important distinction respecting the status of
CERCLA as a compromise bill. The court noted that the compromise did not involve
retroactive liability, but rather provisions addressing joint and several liability and
personal injury."1 Thus, CERCLA's legislative history should not be viewed as empty
minority rhetoric because if retroactivity was considered part of accepted congressional
design for CERCLA then the statements regarding retroactivity could be characterized
as "additional," not "dissenting."114

In response to Olin's contention that the Landgrafdecision eliminated the negative inference from consideration of Congress' intent for CERCLA, USA v. Olin recog-
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nized a distinction of considerable merit. The court noted that the provisions in
Landgraf from which the negative inference was drawn, , were minor provisions that
the Supreme Court could not justify basing an interpretation of a "long and complex
statute" upon.1 5 In contrast, the prospective limitation upon natural resource damages
is a substantial component of the operative part of CERCLA, namely its liability
scheme.11 Without the ability to apportion liability and allocate costs, CERCLA is a
toothless statute, incapable of fulfilling even a portion of Congress' intentions for the
statute. Therefore, since section 107(f)(1) is crucial to CERCLA's liability scheme and a
substantial inference can be drawn from the content of its provisions, it provides valuable insight into Congress' intention that CERCLA's remaining liability provisions operate retroactively.
USA v. Olin found CERCLA's components, when taken as a whole, were indicative of the "clear intent" Landgrafrequired to rebut the presumption against
retroactivity and, for this reason, were sufficient to allow CERCLA's application to preenactment conduct. Because of this conclusion, the court reversed the holding of the
district court in Olin and remanded the case for further consideration consistent with
their findings.U7

Conclusion
There are tenable reasons why the Olin court declined to follow the overwhelming previous case law that found CERCLA retroactive. One possibility is that Olin determined that Landgrafprovided a new constitutional measuring stick for the retroactive application of statutes. However, their are also other believable inferences. One
Post-Olin decision, Nova Chemicals, discussed the apparent tension between the Olin
court and the Environmental Protection Agency as a possible reason for the anomalous
decision in the case."1 8 Regardless, Olin appears to have been an isolated disturbance
in an otherwise continuous interpretation of CERCLA as capable of imposing monetary
liability retroactively.
There is no indication that courts will deviate in the future from acceptance of
CERCLA's purpose, structure and legislative history1 as sufficient evidence to overcome the traditional presumption against retroactivity. Olin's reversal seems to reduce
the lower court's decision to an isolated overreaction to the Landgraf decision. Olin's
interpretation is clearly an overreaction, because Landgrafdoes not require a specific
statement, but merely clear evidence of Congressional intent for retroactive application
to overcome the presumption.= Congress intended CERCLA to reach the inactive and
abandoned waste sites that exist due because of disposals before December 11,1980
and, as subsequent case law indicates, courts will continue to give CERCLA retroactive
effect.
About the Author: Joel Surberis a second year student at the University of Memphis
School of Law. He was Finalistat the NationalEnvironmentalLaw Moot Court Competition in February,1997.
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