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The Role of Federal Environmental Mandates in Intergovernmental Relations'

by Jeffrey Marks
In the compound republic of America, the power surrendered
by the people is first divided between two distinct governments, and then the portion allotted to each. Hence a double
security arises to the rights of the people. The different governments will control each2 other, at the same time that each
will be controlled by itself.
James Madison, Federalist Paper No. 51

Introduction: Determining an Appropriate Federal Role in Environmental Regulation
From the moment the United States won autonomy as an independent nation,
the debate has raged over the proper roles of federal, state, and local governments. The
United States has continued to define and redefine how federalism can best be balanced in a changing world. Even the U.S. Supreme Court has shrugged its shoulders
and concluded that clear lines defining the appropriate scope of federal activities cannot be drawn once for all times. 3 In the Court's opinion, the boundaries between federal, state, and local activities are more properly developed through the political process and can be expected to shift with time.4
At various points in our nation's
history, the legislative and executive
branches have determined that certain
intenDespite the good
governmental activities are so important
tions of these directives;
to national interests that a dominant
unfunded mandates are
federal role is necessary. Among these are
crippling the ability of
national defense, foreign affairs, and the
state and local officials to
protection of civil rights. The Great Delocal
demanding
confront
pression and the Supreme Court's expriorities within shrinking
panded interpretation of the Commerce
budgets.
Clause in 19375, however, opened the door
to greater federal involvement in other
areas, including the environment. With
the judiciary's blessing, Congress enacted the battery of regulations that today constitute the body of federal environmental law.6 These statutes, for the most part, exact an
acceptable toll on state and local governments.7
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Federal environmental mandates
"arise from statutes, constitutional provisions, court decisions, and administrative
regulations or orders that demand action

from 'subordinate' governments under
pain of... sanctions."8 Despite the good
intentions of these directives, unfunded

mandates are crippling the ability of state
and local officials to confront demanding
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Today, the challenge facing

the federal government is
to balance national needs
while at the same time honoring state and local rights
to govern their own affairs
and set their own budget
and community priorities.

local priorities within shrinking budgets. 9
Although there are some national policy
issues that fully justify the enactment of
a federal mandate, others inappropriately intrude into state and local government
affairs through overzealous national involvement. 10 The irony is that the more Washington imposes its will upon "Main Street," the harder it becomes for state and local
governments to accomplish national policy goals.
There are numerous instances of mandates distorting local priorities, impairing
procedural flexibility, and above all, imposing costs on municipalities and states that
need to be paid from state and local revenues. For example, federal mandates cost the
California state government $8 billion per year-nearly one-fifth of the state's general
expenditures." Likewise, environmental regulatory compliance costs for the City for
2
Columbus, Ohio in 1991 were $62 million, or about 11 percent of the city's budget.1
Compliance costs for the years 1996 to 2000 for Columbus are projected to be $135
million annually, or 23.1 percent of the City's total budget. 13 The U.S. Conference of
Mayors asserts that environmental regulations cost cities $2.6 billion a year.14 Federal
environmental mandates are forcing state and local governments to raise taxes and cut
basic services. 5 Today, the challenge facing the federal government is to balance national needs while at the same time honoring state and local rights to govern their own
affairs and set their own budget and community priorities.
ACIR's Review of Existing Federal Mandates
In an effort to strike the proper "fiscal federalism" balance, Congress enacted the
Unfunded Mandates Reform Act of 1995 (UMRA) 16 to provide regulatory relief for state,
local and tribal governments. 7 The legislative debate preceding the Act's passage
resulted in a compromise between Congress and various public interest groups regarding the law's prospective applicability."8 Under this compromise, the statute established
mechanisms to provide relief from future mandates,but it provided no such relief from
existing federal mandates. 9 For the multitude of existing rules, the statute directed the
Advisory Commission on Intergovernmental Relations (ACIR),20 an independent federal agency, to review the impact of federal requirements on state, local, and tribal
governments 21 and to submit a report to Congress and the President with its recommendations.2 2
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ACIR analyzed existing mandates by compiling information from the National
Governors' Association,23 the National Rural Development Partnership, and several
state and local associations and officials. The ACIR's preliminary report on federal
mandates, issued in January 1996, contained general observations on the
Commission's findings and formulated recommendations on ways to provide state and
local governments relief from current
environmental, labor, disability rights,
and transportation mandates.2 4 The
The wide diversity of envipreliminary report also awakened the
ronmen tal regulations
passions and lobbying powers of various
makes it difficult to estabpublic interest groups, immediately
lish a uniform method of
adding substantive debate to the findings
determining whether a man-

date is proper or improper
from an intergovernmental
perspective.

in the report.
ACIR sponsored a two-day Na-

tional Conference on Federal Mandates
in Washington, D.C. to provide a forum
for debating and discussing the wide
range of mandate and regulatory issues raised in the report.2 6 In addition, the Commission held a public hearing on March 26, 1996 to accept testimony on specific issues in
ACIR's preliminary report. Following the completion of the public comment period,
ACIR developed a final report for submission to the President and the Congress. Unfortunately, a combination of drastically reduced funding by Congress 28 and election-year
political maneuvering by the White House29 squelched much-needed discussion. The
Commission reviewed the final report in July 1996, but it could not broker bipartisan
support. ACIR's study died before it was born! Interest group pressure swept the legitimate grievances of state and local governments under the rug once again. 0
Although elected officials could not agree on a final version of the ACIR study,
that does not change the incredible impact federal environmental mandates have upon
state and local governmental entities. The remainder of this paper focuses on two key
statutes (Endangered Species Act and the Safe Drinking Water Act) in order to illustrate some problems, and perhaps more importantly, offer some solutions to the tensions inherent in our underfunded federal environmental framework.
Past Problems, Present Concerns, and Future Solutions of the Safe Drinking
Water Act and the Endangered Species Act
The wide diversity of environmental regulations makes it difficult to establish a
uniform method of determining whether a mandate is proper or improper from an
intergovernmental perspective. ACIR, during its study, focused on "the role of federal
mandates in intergovernmental relations and their impact on State, local, tribal, and
Federal government objectives and responsibilities,. ...-31 In light of this directive, the
Commission considered the fundamental intergovernmental issues associated with
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that mandate's national
each mandate selected for review as separate and distinct from
32
procedures.
implementation
or
purposes,
general
goals,
policy
ACIR concentrated on intergovernmental issues because state and local concerns
usually revolve solely around issues of comity, not around the national policy goal itself;
state and local governments recognize that most federal laws are worthy of broad
public support.3 3 Mandate issues, however, involve more than disagreements about
which government has the right to make a decision or to take an action. Instead, mandate issues relate to the "nuts and bolts" of government operations, such as policymaking and service delivery.3 4 This is the reason that many of the current proposed
legislative changes and regulatory reforms are specifically aimed at improving relations between the federal government and its state, local, and tribal counterparts.
As part of determining the proper federal role in existing environmental statutes, ACIR structured its analysis around these key questions:
*

Does the national purpose justify federal involvement
in state or local affairs?

0

Are the costs of implementing the mandate appropri
ately shared among governments?

*

Is maximum flexibility given to state and local govern
ments in implementing the mandate?

*

Are there changes that can be made in the mandate to
relieve intergovernmental tensions while maintaining
35
a commitment to national goals?

What follows is a brief survey of ACIR's application of this analytical framework on two
very different environmental mandates: the Endangered Species Act and the Safe
Drinking Water Act.
A. Endangered Species Act
Federal involvement in conserving endangered species began in 1966 with legislation that called for saving U.S. wildlife, but provided the federal government little
power to take specific actions.3 6 Three years later, an international convention on endangered species looked at the problem of preventing extinction worldwide. During
the early 1970s, public concern over environmental issues swept the country and
prompted Congress to pass the Endangered Species Act of 1973 (ESA).3
ESA requires every federal agency to ensure that any action it authorizes, funds,
or carries out is not likely to jeopardize the continued existence of listed threatened and
endangered species or the destruction or adverse modification of critical habitat 9 The
protective features of this law are activated by the "listing" of a species as endangered
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based on the best commercial and scientific information available. 40 In addition, "critical habitat" for a listed species is to be designated in those areas "essential for the
conservation of the species, "41 a designation that protects the habitat as well as the
species.42 Under ESA, state, local, and tribal governments may not obtain a federal
permit, license, or grant if a project does not comply with the statutory standards for
conserving endangered species.A
ESA also directs the heads of federal agencies to cooperate with the states in
conserving protected species; if the state endangered species programs meet certain
federal standards, federal agencies must enter into cooperative agreements to help
states implement their programs." Although states may receive federal funds after
signing such agreements, they must normally provide a minimum matching amount.4
In 1978, the Supreme Court in Tennessee Valley Authority v. Hill held that the
provisions and restrictions in ESA concerning protection of species were absolute.4 The
Court found an "explicit congressional decision" to afford "first priority" to saving endangered species and a "conscious decision" by the Congress to give endangered species
priority over the "primary missions" of federal agencies.47 Since its inception, ESA has
been credited with helping preserve such nationally symbolic animals as the bald eagle
and the grizzly bear. The law is also credited with helping the populations of an estimated 500 species to rebound.4 However, critics charge that ESA has never recovered a
single endangered species, the law depends on bogus science, and it has an ever-mounting toll on individual private property rights, societal interests, and the economy.49 The
federal government's list of endangered and threatened animal and plant species now
numbers approximately 1,500 and another 3,700 species are being considered for list-

ing.50

51
1. Intergovernmental Concerns

Intergovernmental tensions arise in relation to ESA issues because state and
local governments often feel they have an inadequate share of decision-making author-

ACIR's preliminaryrecommendations indicated that
ESA should be amended to
give state and local governments an official role
in the management and
planning decisions affecting the recovery process:
a role beyond the traditional consultation and
full notice and comment
requirements currently In
effect.

ity in the management and planning
decisions that affect the listing of threatened and endangered species.5 2 Nonfederal jurisdictions perceive the species
recovery process to be too rigid and the
Act's exemptions to meet local conditions
to be quite limited. 3
There is also a concern that strict
federal regulations impair valuable public
and private economic development activities. 4 Critics argue that such impairment
causes widespread economic and social
hardship in communities throughout the
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nation.55 Some state, local, and tribal governments argue that for the law to work
effectively and efficiently, they need incentives to provide habitat for endangered species and the freedom to administer and enforce standards to achieve this goal. 56 State
and local governments are pleading for a compromise between economic activity interests and species conservation needs.
58
2. Intergovernmental Solutions

Substantial reform efforts are currently underway in both the White House and
Congress to resolve some of the intergovernmental problems inherent to ESA. The
Department of Interior (DOI) is building partnerships with states participating in
endangered species candidate conservation and recovery programs. 9 DOI is also implementing uniform "peer review" procedures to ensure that every listing and recovery
program is reviewed by independent scientific experts. 60 These provisions may also
include regulatory relief for small landowners.61
In addition to DOI's efforts, Congress recently proposed legislation to amend
ESA extensively by, for example, tightening standards for listing petitions and increasing state involvement at various stages of the process.62 Other legislative proposals
provide for review of various scientific issues under the Act, greater authority to agency
heads in reconciling conflicts between ESA and other laws, and requirements of agen63
des to minimize adverse impacts on private property.
ACIR's preliminary recommendations indicated that ESA should be amended to
give state and local governments an official role in the management and planning
decisions affecting the recovery process: a role beyond the traditional consultation and
full notice and comment requirements currently in effect.6 4 The law should recognize
state and local governments as co-authors of national policy on endangered species
protection efforts, and authority for species protection should be a shared responsibility
between the federal government and state and local jurisdictions. 65 Broader participation by state, local, and tribal governments will improve the data collection process and
allow biological science, economic constraints, and available management resources to
66
be taken into account on a regional basis.
B. The Safe Drinking Water Act
The federal government's direct involvement6 7 in drinking water issues began
after a 1969 Public Health Service study found that many of its drinking water standards were based on insufficient data and did not cover many known contaminants.6
In addition, a subsequent Environmental Protection Agency (EPA) nationwide study of
community water systems revealed widespread water quality and health risk problems
resulting from poor operating procedures, inadequate facilities, and substandard management of public water supplies in communities of all sizes. 69 Later reports by the
Environmental Defense Fund and the EPA linked certain pollutants found in drinking
water with cancer. °
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Congress enacted the Safe Drinking Water Act of 1974 (SDWA) to require local
and state governments to comply with federal standards regulating drinking water.7 '
These standards establish maximum levels for chemical, radiological, and microbiological contaminants in community water systems.7 2 SDWA also institutes wellhead protection programs, 73 certifies and specifies appropriate analytical and treatment techniques,74 and establishes enforcement and public notification procedures.7 5 It requires
local drinking water suppliers to assume a wide range of responsibilities, including
monitoring of the water supply.76 In 1986, Congress amended the law to identify 83
specific contaminants for which EPA was to set standards, and required that 25 additional new contaminants be regulated every three years.77 Congress strengthened and
expanded SDWA's monitoring, compliance, and enforcement requirements and imposed
substantial new requirements on EPA, states, and local public water suppliers.78
1. Intergovernmental Concerns7 9
Because the safety of drinking water has long been a state or local government
responsibility, these jurisdictions generally do not object to assuming the costs of providing safe drinking water.80 Rather, their concerns over SDWA stem from what consti8
tutes safe drinking water and how to achieve it in the most cost-effective way. '
The high cost associated with SDWA compliance leads some state and local
officials to suggest that municipalities should have flexibility to select the contaminants they regulate and to set their own water quality standards.82 Other officials
argue that the requirements of SDWA should focus efforts on the highest priority
threats to public health and should encourage cost-effective measures to gain the greatest risk reduction for drinking water dollars invested.83 The Congressional Budget
Office reports that "$1.4 billion to $2.3 billion per year should be viewed as a range of
estimates of the total cost that water systems will bear to comply with SDWA regulations that went beyond pre-SDWA standards. '84
Intergovernmental tensions also surface when federal financial support fails to
keep up with the increasing cost of SDWA compliance.85 The lack of federal assistance
for these expenses is particularly troublesome for small community systems, as is the
lack of adequate implementation flexibility.86 State and local officials allege that in
defining what level of drinking water protection is affordable, SDWA unfairly looks
only to the capabilities of larger systems.87 According to EPA estimates of the 200,000
public water systems in the nation, approximately 60,000 are community water systems that serve a residential population of roughly 232 million year-round (about 92%
of the population). 88 Eighty-seven percent of these community water systems are small
systems serving between 501 and 3,300 individuals or very small systems serving
fewer than 500 individuals. 9
Therefore, tests which have nominal costs per customer for large systems would,
in some instances, be extremely costly per customer for small or very small systems
and may be beyond a system's technical capacity to comply.90 According to EPA esti-
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mates, small systems will require investments of nearly $3 billion through the
end of the century to comply with all
regulations and an additional $20 billion
to repair, replace, and expand the basic
infrastructure to deliver drinking water.91
While variances and exemptions are
permitted in some circumstances, the
procedures required to obtain such variances or exemptions may be difficult for
92
some communities to meet.
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The 1996 Amendments reflect a bipartisaneffort to
reduce regulations imposed
on states and public water
systems, to Increase state
authority and flexibility,
and to provide federal financial assistance for unfunded mandates within
SD WA.

2. Intergovernmental Solutions
The Safe Drinking Water Amendments of 199693 go a long way towards removing
the "regulatory straitjacket" from the thousands of water systems regulated under the
Act.94 These amendments will alleviate the SDWA provisions that cause most of the
intergovernmental tensions. For example, the amendments should reduce the number
of mandatory tests for contaminants, eliminate test requirements for contaminants
that are not a threat in certain local areas, and ease provisions for treatment and
monitoring of surface and ground water supplies. 95 In addition, the amendments authorize billions of dollars for the state-administered loan and grant funds to help financially strapped localities with their compliance efforts.96
The 1996 Amendments reflect a bipartisan effort to reduce regulations imposed
on states and public water systems, to increase state authority and flexibility, and to
provide federal financial assistance for unfunded mandates within SDWA. In addition
to directing EPA to consider costs and benefits when setting drinking water standards,
this legislation gives the agency increased flexibility to target contaminants of particular concern and provide funds to advance environmental concerns. 9
Conclusion: A Common Thread99
State and local governments identified over 200 separate mandates (including
environmental laws and regulations) during the ACIR study period. In addition, another Commission study, Federal Court Rulings Involving State, Local, and Tribal
Governments: CalendarYear 1994, revealed that in 1994 alone, over 3,500 federal court
cases required state, local, or tribal governments to "undertake responsibilities or
activities, beyond those such government would otherwise have undertaken, to comply
with federal statutes and regulations." 100 The results of these two studies provide a
dramatic picture of the complex relationship between the federal government and state
and local jurisdictions. These reports clearly show the cumulative burden that federal
mandates place on state and local entities.
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The alternative is to risk losing the environmental forest
by focusing on the regulatory

Several issues common to the body
of federal environmental law work to
complicate intergovernmental relations.

First, state and local governments often

are required to follow detailed procedural
requirements without the flexibility
necessary to blend national goals into a
0
1
local setting. Second, the federal government sometimes imposes mandates without
considering the full magnitude of costs and without providing adequate funding to
share the mandate costs. 10 2 Third, federal policies tend not to recognize state and local
governments as separate entities subject to public accountability through the policy
processes of their own elected officials.'0 3 Fourth, some federal laws allow federal agencies to rely on private rights-of-action rather than their own monitoring and oversight
efforts to achieve state and local compliance. 0 4 Fifth, many federal mandates overlook
the inability of very small local governments to meet standards and timetables that
larger jurisdictions often can meet."0 5 Finally, insufficient communications and ineffective coordination of federal policies sometimes cause confusion, uncertainty, and frustration among state and local governments when they try to comply with certain mandates. ' 6
trees.

ACIR received over 550 comments from individuals, private industries, public
interest organizations, and federal, state, and local officials on ACIR's preliminary
report on The Role of FederalMandates in IntergovernmentalRelations. Those respondents clearly supported enhanced federal technical assistance and education regarding
the provision of environmental regulations. Likewise, comments regarding reviewed
environmental mandates (Clean Water Act; Safe Drinking Water Act; Clean Air Act;
and Endangered Species Act) generally supported (1) changes in process to assure state
and local governments more involvement in decision-making; (2) clarification of expectations that the federal government will grant waivers when necessary to assist compliance with federal standards; and (3) increased financial assistance, particularly for
communities in fiscal stress.'0 7 While there was substantial, but not unanimous, opposition to limiting private rights-of-action, this issue must still be reevaluated in a thorough and thoughtful way. 08
For the Unfunded Mandates Reform Act to be truly successful, a multitude of
environmental federal mandates are in need of thorough review. 0 9 For example, requirements for identification, management, and disposal of solid and hazardous waste
materials under the Resource Conservation and Recovery Act (RCRA) 10 and the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)"' are
consistently cited by state and local governments as needing review. The Clean Air
14
Act, 112 Clean Water Act,1 3 and components of the National Environmental Policy Act
are significant sources of concern for state and local governments. UMRA should be
seen as the beginning, not the end, of Washington's efforts to live up to forgotten notions of "our federalism." At the very least, the federal government should establish a
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coordination mechanism to assist state and local governments through the policy maze
it has created.
At times, it seems that the federal officials forget that state
and local officials are also representatives of the citizens that
are being asked to pay for these programs. It is the environmental values of those citizens that should drive the environmental programs, consistent with federally set goals and
objectives. Given the appropriate climate of mutual respect
among the various levels of government, which respect can
be premised on both constitutional and practical considerations, it would become possible to achieve environmental
progress on a cooperative, cost effective, and priority basis.
The alternative is to risk losing the environmental forest by
focusing on the regulatory trees. [Emphasis added]

City of Colorado Springs, Colorado
Testimony before ACIR 115
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