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Who's Minding Colifornia's Wetonds?
by Cecilia Bridges and Paul Thayer
In the mid 1970's, responding to the
growing public concern over the environment, the State of California became involved in the effort to retain its remaining
wetlands. The policies of the newly
created Bay Conservation and Development Commission and the Coastal Commission, as well as an aggressive approach by the State Department of Fish
and Game, resulted in the state assuming
an active regulatory role in the protection
of wetlands. However, policy changes by
the Deukmejian administration have
reduced the State's involvement in
wetland preservation. This article examines California's changing approach to
this issue.
BACKGROUND
Wetlands are commonly known by
many names. These include marsh,
saltmarsh, brackish-freshwater marsh,
tidal lands, mudflats, seasonal marsh, or
ponds. Frequently, features include open
channels of water, unvegetated channel
bottoms of sand or mud, expanses of low
elevation covered with water-loving or
water-tolerant plants, seasonal ponds and
man-made perimeter dikes. The key
characteristic of wetlands is their periodic
inundation or saturation by water.
Wetlands play a vital role in the ecology
of California. They bring together the
physical elements of water, nutrients,
light and warmth which are necessary for
biological productivity. Consequently
they provide the environment necessary
to the life cycles of many plants and
animals. Several rare and endangered
species such as the saltmarsh harvest

mouse and clapper rail depend on
wetland habitat for their continued existence.
The total area of California's wetlands,
including freshwater -and tidal areas, has
been reduced from a historic level of
about 5 million acres to thepresent level
of about 425,000 acres. Wetlands have
historically suffered from man's reclamation of what was considered marginal
land. Of the present total, coastal
wetlands comprise just over 100,000
acres, a reduction of about 65-70 percent
from historic levels. In Southern California the proportionate reduction of coastal
wetlands has been greater.
In San Francisco Bay, the wetland
areas have been reduced by more than
eighty percent. For many years, reclamation of Bay marshes took place without
any consideration of the relationship between the biological health of the Bay and
the presence of its wetland margins.

public access to the Bay shoreline, and to
minimize any further filling of the Bay.
BCDC's regulation of develolment along
the Bay has resulted in the protection of
many wetlands. But the past decade of
regulation has been criticized by some as
being obstructionist, putting marshland
above housing demands, and making
developers pay for public facilities.
Appointments by Governor Deukmejian to BCDC now give the agency a new
majority - 14 of 25 voting members who favor lessening restrictions on
shoreline development. Environmental
leaders worry that many plans for
shoreline development which have been
previously opposed successfully will now
be brought forward again. The changed
policies and direction of the new majority
of the Commission may result in different
conclusions on shoreline projects.

SAN FRANCISCO BAY
CONSERVATION AND
DEVELOPMENT COMMISION

STATE AGENCIES WITH
WETLAND RESPONSIBILITY

Protests by the scientific community
and public concern over uncontrolled filling and pollution of the Bay led to the
establishment of the San Francisco Bay
Conservation and Development Commission (BCDC) in 1969. The protection of
wetlands required by the McAteer-Petris
Act, BCDC's enabling legislation, marked
the beginning of the State's recent efforts
to preserve the remaining wetlands.
The legislation gave BCDC authority to
regulate filling and dredging, to assure

The State Resources Agency is responsible for protection of the State's natural
resources. A variety of departments,
boards and commissions which oversee
statewide regulation of wetlands are part
of this agency. Among these are the
Department of Fish and Game, the
California Coastal Commission, and the
Coastal Conservancy. These agencies
have overlapping jurisdictions and
responsibilities. In the past, the staffs
have often worked together to insure protection of wetlands.

COASTAL COMMISSION
In 1976 the Coastal Act was passed,
mandating the preservation 6f wetlands
along the State's coastline. It states that
the quality and productivity of wetlands
shall be maintained, and where feasible,
restored, and that wetlands' ecosystems
shall be protected from further disruption. Under the Coastal Act, the conditions under which development in
wetlands can be allowed and what mitigation measures are sufficient to offset
development of wetland areas are
specifically set forth. To implement these
policies, the State Coastal Commission
was established as the regulatory body
for projects proposed in the Coastal
Zone. Cities and counties within the
Coastal Zone are required to prepare and
to implement coastal land use plans
which are consistent with the objectives
of the statewide Act.
Until 1983 the Coastal Commission had
a wetlands program with a staff person
whose time was focused on wetland
issues. State Wetlands Guidelines were
adopted by the Commission to provide a
more descriptive interpretation of the
Coastal Act requirements by which projects proposed for wetlands are
measured. In July 1983, the Governor
used his line item veto authority to reduce
the Commission's funding from that
authorized by the Legislature. According
to Eric Metz, Coastal Commission staff
person, the wetlands coordinator was
one of several positions eliminated. As a
result of these cuts, wetland issues are no
longer necessarily analyzed by a wetlands
specialist. Thus, Commission review of
development affecting wetlands has been
rendered less effective by budgeting
necessity.
In addition to cutting its budget, the
Governor has affected the Coastal Commission by the nature of his Commissioner appointments. With the authority
to select 4 of the 12 voting members, the
Governor has influenced the direction of
the Commission by appointing individuals
who do not support the Commission's
past interpretation of the Coastal Act's requirements for environmental protection.
The effect of these appointments can be
seen in the Commission's approval last
spring of a highway and flood control
project which will result in the fill of 16
acres of the Sweetwater Marsh in San
Diego County.
The Coastal Act still provides an important basis for wetland protection. Many
of the local coastal plans which have been
completed and adopted include policies
governing major wetland areas. Also, except for a reduction in the amount of
mitigation required for development of
marinas, the Commission's State

Wetlands Guidelines are still intact as
originally adopted. The Commission is
fortunate that the former wetlands program coordinator is still on the Commission staff in another position, although
his ability to respond to wetland issues is
restricted by his other assiqnments.
In summary, the budget and staff constraints coupled with the prodevelopment philosophy of newly appointed commissioners could ultimately
result in diminished preservation of
wetlands by the Coastal Commission.
The Commission's past policies have
been criticized by those with strong prodevelopment interests, especially its attempts to require provisions for low and
moderate income housing. These
criticisms resulted in amendment of the
Coastal Act deleting affordable housing
policies. However, the Coastal Act mandate for protection of wetlands remains
unchanged.

STATE COASTAL
CONSERVANCY
The State Coastal Conservancy, while
sharing some of the same goals, differs
from the Coastal Commission in that it initiates projects for wetlands, rather than
regulating them. It oversees programs to
enhance and restore wetlands and to
establish reserves and protection zones
for particular wetlands. The Coastal Conservancy assists local governmments in
managing locally-owned wetland. Past
Coastal Conservancy wetland project
sites include San Dieguito Lagoon in San
Diego County and marshes in Arcata and

Eureka in Northern California. Because it
acts to preserve wetlands in a
nonregulatory manner the Conservancy
has not provoked the political opposition
encountered by the Coastal Commission.
Consequently, the Conservancy's
wetlands programs have not been as
significantly affected by budgetary constraints or policy changes. Critics of the
Conservancy complain that its technique
of facilitating wetland enchancement by
coupling it with private development has
occasionally resulted in adverse impacts
on wetlands.

DEPARTMENT OF
FISH AND GAME
Recent changes in wetlands regulation
have taken place at the California Department of Fish and Game. From 1977 to
1982 the State Resources Agency
regulated wetlands under an umbrella
policy - the Basic Wetlands Protection
Policy. That policy prohibited the approval of projects which would "fill or
otherwise harm or destroy coastal,
estuarine, or inland wetlands" unless
"adequate compensation for projectcaused losses" was provided. Because
the new administration's policy to reduce
Department of Fish and Game involvement in wetland regulations, and legislation passed in 1982 which restricted use
of administrative guidelines, the wetland
policies are no longer applied. No alternative policies have been developed. The
wetlands policy was important because of
the general guidance it provided for both
Fish and Game and other State depart-
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FEDERAL WETLAND REGULATION
Federal regulation of wetlands,
although involving complex procedures
of coordination between agencies is
generally authorized by the Federal Clean
Water Act, Endangered Species Act, and
River and Harbors Act. Although not as
comprehensive in coverage or protection
as the Coastal Act, Section 10 of the
River and Harbors Act enables the U.S.
Army Corps of Engineers to require permits for fill or dredging of most coastal
wetlands. Section 404 of the Clean Water
Act provides for similar review of
development in most inland wetlands but
only where fill is involved.

ments, boards, and commissions.
Perhaps more importantly, it served as a
guide to local government of the State's
position regarding development projects
in wetlands. Regulatory review of projects usually starts at the local level, and it
is at this level that solutions to problems
of wetlands development are often worked out. Without a statewide wetlands
protection policy, there may be less impetus to make compromises at the local
level which result in wetland protection.

CALIFORNIA ENVIRONMENTAL
QUALITY ACT
Projects proposed for development in
wetlands require public review of significant impacts through enforcement of the
California Environmental Quality Act
(CEQA). Although all pertinent agencies
are given the opportunity to comment on
projects proposed for wetland areas, the
State's contribution to protection has
primarily come from Department of Fish
and Game CEQA recommendations, and
permit actions by BCDC and the Costal
Commission. Biologists from Fish and
Game have assessed the habitat value of
wetlands and worked with the proposed
project sponsors and local agencies to
develop plans for mitigation of habitat
losses The State Wetlands Protection
Policy has been heavily relied upon during
this process as a guide for the minimum
positions to which the state can compromise. This guide no longer exists and
will be missed by those participating in
negotiations as the representatives for
protection of the State's natural
resources

The Corps' permitting process is subject to the National Environmental Policy
Act requirements for Environmental Impact Statements. Among other things, an
EIS must identify significant environmental impacts and indicate how they will be
mitigated. The Corps must consider this
information in deciding whether to issue a
permit for a development affecting
wetland. Where there would be adverse
impacts on rare or endangered species,
Section 7 of the Endangered Species Act
requires consultation with the U.S. Fish
and Wildlife Service. Generally, recommendations to reduce impacts on rare
and endangered species must be followed.
There are recent indications that
federal controls over wetland development may also be reduced. In March
1983, the Army Corps of Engineers promulgated draft regulations which would
limit Section 404 permit requirements to
wetlands which are physically connected
by surface water to open water bodies.
This would effectively remove Section
404 jurisdiction from areas behind dikes
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Birds reprinted from California's Coastal
Access Guide.

and return regulatory jurisdiction to areas
with historic channels. This is a major
reduction in wetlands jurisdiclion.

CONCLUSION
The State's current role in preservation
of California's wetlands may best be
characterized as receding from the efforts
of the 1970's. The change in approach is
illustrated by the contrast between prior
mutual support and exercise of jurisdiction by responsible regulatory bodies, and
the following recent statements from
Coastal Commission and Department of
Fish and Game personnel. Coastal Commission staff say that because of budget
cuts they primarily rely on the Department of Fish and Game to ensure continued wetlands preservation. A representative of the Department of Fish and
Game stated that the agency is relying on
the Coastal Act, and thus the Coastal
Commission for future wetland preservation. One seems to have adequate protection policy, but no funding. The other has
funding, but no protective policy. One
wonders who is really left to "mind the
store" of our wetlands.
Cecilia Bridges is a second-year law
student at U.C. Davis and a former
biological consultant. Paul Thayer is the
Coastal Commission's legislative analyst.

AdmirolLy Island:
Wilderness "Fortress " Faces ThreaL
by Nancy Simel
"WE ENVY NO PEOPLE ON EARTH,"
says Wally Frank, mayor of the small
Tlingit Indian village of Angoon on Admiralty Island in southeastern Alaska.
After a visit to the island it is easy to
understand his statement. It also is easy
to understand why the Sierra Club is
working so hard to help Angoon save Admiralty Island from planned clearcutting.
Admiralty is the nation's largest
wilderness island-in the nation's only
northern rain forest. It's also one of only
two Alaskan national forest wilderness
monuments; the other is Misty Fjords.
The island's 921,000 acres shelter an
estimated 1,000 Alaskan brown bears, the
greatest concentration in the world. (The
Tlingit call the island Kootznoowoo"the Fortress of the Bears.") There are
more bald eagles per square mile on Admiralty than anywhere else in North
America. More than 2,500 of these
magnificent birds inhabit the island's
860-mile coast, feeding on the salmon
that spawn in the island's streams. Large
numbers of blacktailed deer depend upon
the old-growth forest canopy of spruce,
cedar, and hemlock, as do many of the
fur-bearers, including beaver, mink, and
marten. This diverse assembly of animal
life, together with the old-growth forest,
represent a self-contained ecosystem that
is Admiralty's alone.
But now, having stood virtually undisturbed since the last Ice Age, Admiralty Island faces clearcutting of its virgin
forest.
In early 1982, Interior Secretary James
Watt conveyed 23,000 acres of Admiralty
Island wilderness to Shee Atika, an urban
Native corporation in Sitka, Alaska. Shee
Atika intends to log this land and has
made plans to begin clearcutting. The
clearcutting would affect more than
100,000 acres and would devastate more
than beauty and tranquility. The destruction of the areas intended for clearcutting
and the road-building across three watersheds could "very well be the last straw
that could destroy the Tlingit way of life,"
according to anthropologist Dr. Kenneth
Tollefson.
The Tlingit Indians depend on subsistence hunting and fishing; until the
future of Admiralty Island wilderness is
secure, the future of the Tlingit culture remains uncertain. Dr. Tollefson concludes
that "Tlingit subsistence and Tlingit
culture .... survive together or they
become extinct."

The Tlingit of Angoon have depended
on hunting, fishing, and gathering for
their subsistence for more than 10,000
years, since the close of the Ice Age.
They have adapted to the natural cycle of
life and subsist in balance with the
island's ecology. The Tlingit call
themselves "guardians of the island."
The Angoon villagers have feared and
fought the loss of their means of subsistence since the Russians began their
slaughter of fur-bearing sea mammals in
the 19th century. As early as 1881, two
years after John Muir circumnavigated
the island, the Tlingit asked the President
and the Congress for title to Admiralty
Island. By 1938, public concern over
development caused President Franklin
D. Roosevelt to propose the island as a
national monument. Developers fought
the proposal, and it was abandoned.
Finally, 40 years later, President Carter
made Admiralty Island a national monument by executive proclamation. Congress affirmed the designation in the
Alaska National Interest Lands Conservation Act of 1980 (ANILCA).
Still, Admiralty is not protected from
clearcutting. The Sierra Club Legal
Defense Fund, on behalf of the Sierra
Club and the Angoon villagers, is currently involved in ten lawsuits in an attempt to
ensure that Admiralty Island remains
wilderness and that the traditional Tlingit
subsistence way of life is protected.
The 23,000-acre parcel conveyed by
James Watt for clearcutting is located on
the island's northwestern coast, near
'Angoon. It spans three watersheds; Lake
Florence, Peanut Lake, and Lake
Kathleen. Not only are these lakes
popular recreation spots, with some of
the best trout fishing in southeastern
Alaska, but they are invaluable to the subsistence hunters and fishermen of
Angoon.
Barely a mile north of these lakes, the
logging company wants to build a log
dump in Cube Cove, a shallow, pristine
inlet on the island's west coast. The company plans to clear and level the cove's
shoreline, to build roads and an artificial
breakwater for which tens of thousands
of tons of rock fill will be blasted from the
cove's beach.
The cove plays a major role in the traditional lifestyle of the Tlingit. According to
Dr. Tollefson, "The survival of their community, their children and their culture
depends upon the conservation of such

areas as Cube Cove."
Charlie Jim, Sr., a 71-year-old Angoon
Tlingit and chief of the Raven Tribe, says:
"I have fished in Cube Cove since I was
12 years old. Going to Cube Cove is like
opening a refrigerator. In the cove I catch
crab, halibut, herring, and all kinds of
salmon-pink, coho, chum, sockeye, and
king. I have also hunted at Cube Cove,
where I get deer, mink, and land otter."
Tracey Guest, an Angoon Tlingit
youth, would like to continue the tradition: "I've been to Cube Cove with my
Uncle Gabriel George. We were there
hunting deer. We anchored the boat.
Then we went up into the woods a bit
and made deer calls. It was a nice
I want to continue to hunt and
place ....
fish when I grow up, and to eat Indian
foods. I want to be able to go up to Cube
Cove."
It is the tradition of the Tlingit that the
children are taught at an early age the
skills of hunting and fishing. In this way
they acquire the knowledge and experience necessary to continue their subsistence economy. When they are older,
they provide for their parents and other
elders who can no longer hunt and fish
for themselves. These relationships,
developed through subsistence living,
make for a community intimately bound
by sharing and supporting.
The Angoon villagers recognize the
value of their hunting, fishing, and
gathering. Lydia George, whose title is
"Mother of the Raven Tribe," describes
the care the Tlingit take with their subsistence lands: "To us, Admiralty is like a
big dish; you are free to use it but not to
break it. Our people are masters at keeping the land the way it is. Our people are
the guardians of the land. There was an
old man who lived at Cube Cove. He was
the guardian of its streams. When someone went hunting in the woods surrounding Cube Cove, he would offer the old
man a part of the catch. As a young child
my husband saw this old man of Cube
Cove. Now my grandson is named Cube
Cove Jim. It is his land. My grandson will
one day be head of the tribe that claims
Cube Cove. Angoon has always fought
for its land, I want Cube Cove Jim to have
his land."
It does not seem that the logging company much cares whether Cube Cove Jim
will ever see the place he was named
after. The company has turned down

numerous offers to trade for comparable
timberlands off Admiralty; each proposal
has been refused for reasons that seem to
have more to do with the pride of those
running the corporation than with it
economic well-being
After the Sierra Club Legal Defense
Fund filed for a preliminary injunction in
federal court, the logging company's
federal permit for the log dump was
suspended in March 1983 pending
preparation of an environmental impact
statement on the log dump. Since no
development in the cove can occur while
the EIS is being prepared, the Angoon
residents thought that for at least this
fall's deer season they could breathe easily. But only a few weeks after the order
for the EIS, the corporation began clearcutting 244 acres near Peanut Lake and
Lake Kathleen, less than one mile south
of Cube Cove.
Shee Atika's intent is to use helicopters
to lift the cut timber, drop the logs into
Chatham Strait (which borders the west
coast of Admiralty), and load the logs onto a barge, Dropping logs from
helicopters poses a danger to any small
boats in Chatham Strait near the drop-off
site. Many of the logs will escape, lost to
tides and currents. They will absorb water
and become "deadheads," submerged
logs floating just below the surface of the
water. Deadheads are nearly impossible
to see and can easily sink the small boats
used by Angoon villagers, as well as commercial fishing and small craft.
The Sierra Club Legal Defense Fund
won a preliminary injunction in federal
court on July 18, 1983, halting the dropping of logs into Chatham Strait until a
Clean Water Permit has been obtained.
The injunction, however, was vacated on
September 2, after the logging company
complained it did not get to present all of
its evidence. A new hearing was held on
September 14, at which SCLDF argued
for reinstatement of the injunction; this
motion was denied, however.

Together, the Angoon Tlingit, the
Sierra Club, the Wilderness Society, and
the Sierra Club Legal Defense Fund are
working for a permanent solution to ensure that Admiralty Island remains the
productive wilderness it has always been.
As part of the EIS on the Cube Cove log
dump, the Sierra Club is asking the Army
Corps of Engineers to study the alter-

native of exchanging the Admiralty lands
for timberland elsewhere.
In ANILCA, Congress set aside Admiralty Island "for the benefit, use,
education, and inspiration of present and
future generations." Readers can help by
sending comments to Col. Neil E. Sailing,
District Engineer, Army Corps of
Engineers, Pouch 898 Anchorage, AK
99506 and requesting that the landexchange alternative be part of the EIS on
the log dump in Cube Cove. Admiralty
Island National Monument is a treasure; it
must be protected from clearcutting and
allowed to remain as it has for more than
10,000 years - Kootznoowo Fortress of
the Bears.

This article was written while the
author was doing a clinicalwith the Sierra
Club Legal Defense Fund in Juneau,
Alaska. The article is printed with the permission of Sierra magazine.
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The processes by which many levels of
government of our country regulate the
activities of public and private enterprise
are not generally well known, nor are they
covered in detail by the media. However,
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this lack of coverage does not reflect a
Jack of importance. On the contrary,
regulatory processes are often necessary
to maintain the quality of life to which we

are accustomed. This article focuses on
California Regional Water Quality Control

Board, Central Valley Region (Regional
Board), functions to protect one element
California's Water Boards were created

C an

in 1969 by legislative enactment: the
Porter-Cologne Water Quality Control
Act. The Act established nine Regional
Boards and one State Board to regulate
those "activities and factors which may

affect the quality of the waters of the
state. .. in order to attain the highest
water quality which is reasonable, con-
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by Tom Vandenberg

values involved, beneficial and detrimental, economic and social, tangible and in-

tangible."
A principal function of the State Board
is to develop water quality policy. This entails delineating general water quality
principles and guidelines for long-range
planning and management of ground and

surface waters. For example, the State

currently developing aprogram
Board is

to address the management of toxic and
other hazardous wastes. The Regional

Boards implement State Board water
quality
policy
through
individual
regulatory control programs. These programs are tailored to address the water
quality concerns indigenous to each
Regional Board's geograghical area of
responsibility. The Regional Boards are
also responsible for formulating and
adopting water quality control plans
("Basin Plans") for all areas within their
jurisdiction. The Basin Plans are intended
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to conform with the policies set forth in
the Porter-Cologne Act and State Board
standards for water quality control.
The regulatory control program to protect surface and ground waters includes
staff field inspection of wastewater
discharge facilities, review of new projects, and issuance of wastewater
discharge requirements for new facilities.
How the Central Valley Regional Board's
program works can be shown by examining the development of plans for a large
open pit gold mining project-the
Homestake
Mining
Company's
McLaughlin Project. Open pit gold mining
generally causes several water quality
problems: erosion within the excavation
area; stream siltation; exposure of
previously buried acid-producing rocks;
and generation of extraction process
waste streams. The enormous size of the
McLaughlin Project magnified the potential for such problems, requiring the
Regional Board to impose extensive
regulatory controls.

HOMESTAKE PROPOSES
NEW MINING PROJECT
Prior to 1978, Homestake acquired control of approximately 62 square miles of
property through fee interests, leasehold
interests, and mining claims in the Knoxville Mining District. The District, located
in northern California's Lake, Napa, and
Yolo Counties, had contained several
mercury mines over the past one hundred
years. The last mine shut down in 1974.
In 1978 Homestake began an exploration program, extracting soil samples
from over 400 test holes in the area.
Metallurgical analysis of the samples indicated that a large deposit existed near
one of the abandoned mercury mines.
The deposit was named the McLaughlin
ore body and was estimated to contain
twenty million tons of gold-bearing ore;

each ton is expected to yield an average
of 0 16 ounces of gold, as well as minor
amounts of mercury and silver. To
recover the gold, Homestake needed to
develop a massive mining and chemical
e'traction program. Before any mining
could begin, however, Homestake was
required to analyze the environmental impacts of the projects.
The environmental analysis was mandated by both state and federal law; the
latter due to the presence of federal lands
within the project area. Federal law applicable to such projects is the National
Environmental Policy Act (NEPA) of
1969. Relevant state laws include the
California Environmental Policy Act
(CEQA) of 1970, as amended, and the
Surface Mining and Reclamation Act
(SMARA) of 1975. An important purpose
of both federal and state laws is to require
project proponents and responsible
governmental bodies to consider the environmental consequences of proposed
actions. This consideration involves identifying the direct and indirect environmental effects of the proposed action and its
alternatives, and recommending mitigation measures for the identified impacts.

representatives of federal, state, and local
agencies, and interested individuals to
identify the scope of significant concerns
and issues to be addressed in the EIR/EIS
report. More than twenty-five governmental agencies attended the scoping
meeting. Homestake also provided a tour
of the project site attended by ninety people. Six major areas of concern were identified: the mining operation, socioeconomic impacts, reclamation, erosion
and sedimentation, transportation and
circulation, and water quality.
PROPOSED ACTION SELECTED
Seven feasible project alternatives were
examined in the draft EIR/EIS, including
a no-project alternative. The consultants
conducting the analysis tentatively
selected one alternative in the draft report
as the "Proposed Action," subject to
review and comment by interested agencies and private citizens. Election was
based, according to the final EIR/EIS, on
"impact evaluation criteria applied to

EIR/EIS DEVELOPED

tices to stabilize disturbed soils in an ongoing reclamation program. Following
the constultant's submittal of these
mitigation measures, the Regional Board
had no further objections to the Proposed
Action.
After completion of the EIR/EIS document, the permitting process began. Due
to the size and complexity of the
McLaughlin project, twenty-five permits
from different agencies were required for
the construction phase alone. The
Regional Board, one of the permitting
agencies, developed its set of permit requirements from several sources: the information provided in the draft EIR/EIS
and the final EIR/EIS, site visits, correspondence with Homestake, and consultation with other regulatory agencies
having water-related concerns. These
agencies included county and state health
departments and the state Department of
Fish and Game. Consequently, the permit
issued by the Regional Board reflected
minimally acceptable water quality standards necessary for the protection of the
health and welfare of people, fish, and
the wildlife.

WATER QUALITY
REQUIREMENTS SET

The results of the analysis are then
published in an Environmental Impact
Statement (EIS) for projects affecting
federal interests, and in an Enviromental
Impact Report (EIR) for projects affecting
state interests. If both interests are involved, combined EIR/EIS may be produced.
The documents are first distributed as
draft reports for comments by interested
agencies and parties. Comments received
are published and addressed in a final
report, After the final report has been
distributed, the agencies decide whether
permits should be approved, and if so,
what conditions will be imposed.
Napa County and the U.S. Bureau of
Land Management acted as "lead agencies" for the state and federal interests,
respectively In this capacity, they were
responsible for ensuring that the aboverentioned state and federal laws were
met by (1) procuring a consultant to
prepare the environmental impact reports
in cooperation with Homestake, (2)
distributing the documents for comment;
and (3) approving the documents after
being satisfied that comments received
were adequately addressed by the consult nt Adequacy of the consultant's
few-ponses to comments is determined by
the consultant's showing that additional
and/or modified mitigation measures
suggested by the comments are either
teasible and wil be incorporated into the
prule-ct, or impracticable and will not be
considered further
The lead agencies then held a "scoping" meeting with the project proponent,

each alternative, [which] identified the
Proposed Action as resulting in the least
environmental impacts aside from the noproject alternative." The no-project alternative was rejected because the Proposed
Action's economic benefits were greater
than its environmental and capital costs.
Regional Board comments on the Proposed Action addressed potential ground
and surface water contamination from a
tailings pond; toxic wastes generation
from the ore extraction process; erosion
control; stabilization of the waste rock
dump area; and potential acidic drainage
containing heavy metals being produced
in the waste rock dump. The final
EIR/EIS responded to these concerns by
incorporating mitigation measures to: implement a hazardous spill control program; line the tailings pond with highly
impermeable clays; incorporate an erosion control program to reduce surface
runoff and to recycle remaining runoff, including runoff through the waste rock
dump area; and apply revegetation prac-

The Homestake permit is the lengthiest
and most comprehensive set of waste
discharge requirements ever prepared by
the Central Valley Regional Board. The
water quality monitoring program conprises a major portion of these requirements. The program is divided into
pre-project and operational phases. Preproject monitoring will establish base-line
data to provide early indication of adverse
changes in the water environment, as
determined by comparison with monitoring data collected during the project's
operational phase.
Pre-project groundwater sampling entails drilling eighteen wells, located as
follows: two at the mine, one at the lowgrade ore stockpile, five at the waste rock
disposal site, and ten at the tailings
disposal facility. Monthly water samples
will be analyzed for forty-eight different
water quality constituents, including mercury and other heavy metals, alkalinity,
nitrates, and specific conductance.
Groundwater monitoring requirements
for the operational phase are similar, but
samples will be analyzed for fewer constituents.
Pre-project and operational monitoring
programs for the surface waters are
similar in scope to the program for the
groundwater systems. Surface water
analysis involves sampling six streams at
a total of twenty-two sites, and samples
collected will be analyzed for over fifty
water quality constituents, similar to
those specified in the groundwater pro-

gram. Additional requirements include
sediment samplirgg for heavy metal
analysis and aquatic ecology sampling to
identify species and to measure mercury
bioassimilation.
All ground and surface water samples
will be collected by Homestake and
analyzed by a state certified laboratory.
Results will be submitted by Homestake
on self-monitoring report forms to the
Regional Board staff for review. Periodic
field inspections and random sampling by
Board staff will provide a check on the accuracy of the self-monitoring reports.
If Homestake is ever found to be in
violation of some portion of its permit requirements, the Regional Board staff
would request that it correct the matter.
Usually such requests are sufficient to
bring dischargers back into compliance
with discharge requirements. However,
the Regional Board is authorized by the
Porter-Cologne Water Quality Control
Act to take further enforcement action if
necessary. Accordingly, the Regional
Board may issue written orders to clean
up and abate the problem, or to cease
and desist from continuing operations. If
the discharger continues to violate waste
discharge requirements, the Regional
Board may refer the matter to the state
attorney general's office for legal action.
Even though the Regional Board is
given considerable power to regulate

public and private enterprises under the
Porter-Cologne Act, it can use those
powers with discretion. The Board retains
the flexibility to respond to changing
operational, social, and technological
conditions. For example, if a discharger
were to show that Board requirements
were inappropriate due to a change in
operations or an unnecessarily restrictive
permit limitation, then the requirements
may be revised, or even rescinded.

BUDGET ALLOCATIONS AFFECT
BOARD'S ABILITY
The Regional Board's ability to act as a
protector of water quality is influenced by
State budget funding allocations. In recent years, those allocations have been
decreasing while the number of water
quality problems has been increasing.
The result is that the Regional Board is
understaffed and overworked. Consequently, the Board has had to set work
priorities, requiring Board staff to defer
consideration of some low priority problems indefinitely. This allocation of
workload is, not surprisingly, disfavored
by those detrimentally affected by the
"low priority" water quality problems.
The McLaughlin Project was assigned a
high priority because of the potential

water quality impacts associated with its
size. The assignment had its costs,
however, in that the Regional Board
engineer responsible for reviewing the
EIR/EIS and for developing the permit requirements had to limit his attention solely to this project for several months.
Hence, other problems were temporarily
ignored.
The Regional Board's review of
Homestake's McLaughlin Project illustrates the mechanics of regulatory
control and the need for such control.
appear
the
mechanics
Although
reasonable and well thought out, their
adequacy in meeting this need can only
be determined over time. Thus, the
McLaughlin Project, and other large longterm projects, will continue to represent a
potential environmental threat as long as
they are in existence. These should be
carefully watched to ensure that permit
requirements are not only being met, but
are adequate to ensure minimally acceptable water quality.

The author was a water quality
engineer with the Central Valley Regional
Water Quality Control Board. He is now a
first-yearlaw student at U. C. Davis.
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The New Land Rush:
America 's Endangered Farmlands
by Mary Kyle McCurdy
A new land rush is underway in
America. For approximately the past two
decades the U.S. has lost three million
acres of farmland per year to subdivisions, shopping malls, industrial parks
and highways. That is the equivalent of
320 acres every hour or 12 square miles
per day. Approximately one third of this
land is "prime" agricultural land which
yields high crop production at the lowest
cost.
Bob Bergland, former Secretary of
Agriculture, summarized the extent of
farmland loss: "In my lifetime, we've paved over the equivalent of all the cropland
in Ohio. Before this century is over we'll
pave over an area the size of Indiana. I
don't know where it is going to stop. But
it must. Continued destruction of
cropland is wanton squandering of an irreplaceable resource that invites future
tragedy, not only nationally but on a
global scale."
This alarming trend will have a significant detrimental impact on our basic
needs for food and fiber, as well as on our
environmental resources, economy, and
social structure, if it is not, at the very
least, slowed. This article will describe the
loss of farmland nationally, in California,
and in the San Francisco Bay Area, and
will examine some of its causes and effects.
HOW MUCH FARMLAND
IS THE U.S. LOSING?
According to the National Agricultural
Lands Study authorized by President
Carter, the U.S. had a total of 413 million
acres of cropland and 419 million acres of
rangeland in 1981. Another 127 million
acres presently used as range and forest
land were considered to be potential
cropland.
The western United States has suffered
a higher proportional loss of farmland
because of greater population growth.
California currently has more than 10
million acres of cropland and a potential
reserve of two million acres. However,
since 1960, over 1.2 million acres of
California's prime farmland have been lost
to residential, commercial, and industrial
uses. It is estimated that another 1.1
million acres will similarly be converted by
the end of the century.
The loss of farmland is particularly
striking in the San Francisco region. The

nine county Bay area encompasses over 2
million acres of farmland, almost half the
region's area. Approximately 500,000
acres are planted in crops and 1.6 million
acres are pasture and range land. Since
1949, 708,000 acres have gone out of
farm production, and approximately
another 19,000 acres, two-thirds the size
of San Francisco, are lost each year to urban development.
Loss of farmland will have a significant
impact on California and the rest of the
nation. This loss will reduce our ability to
meet future demand for food and fiber,
directly and indirectly affect the environment, lead to higher food prices, and
reduce the abundance and variety of
available food.
CAUSES OF FARMLAND LOSS
The gradual creep of urban development outward from towns and cities onto
nearby farmland has contributed to the
loss of farmland. However, of greater impact has been the "leapfrog" development of subdivisions, shopping centers,
industrial parks, and new communities
onto rural land located some distance
from existing urban areas. This scattered
development brings urban and farm uses
into direct conflict with one another over
land allocation. It tends to create isolated
pockets of farms and ranches within builtup areas and pockets of residential and
commercial development in agricultural
areas.
The degree to which this type of
development is occurring is demonstrated
by the fact that over 40% of the housing
constructed in the 1970's was built on
large rural lots in unincorporated areas.
During that decade, the 100 counties in
the U.S. with the highest farm revenues
experienced growth rates almost twice
that of other counties.
Scattered, leapfrog development has
more impact on farmland than urban
creep because there are inherent conflicts
when urban and agricultural uses are
located side by side. Transplanted city
dwellers bring roads, schools, and shopping centers. They also bring children,
pets, and expectations of the "country
life" that are not always met. Many
farmers across the U.S. have been subjected to nuisance suits because of the
new neighbors' inexperience with common farming practices such as field burn-

ing, pesticide application, and 24 hour
harvesting.
Perhaps the most significant pressure
on farmers to sell their land and leave farming is the speculative nature of land
values in rural areas where urban and
farm uses compete. Since 1970, the
average value of farmland has jumped
226%, well over the rate of inflation. High
land values increase the incentive for
farmers to sell their land. In addition,
family farmers are virtually prohibited
from expanding their operations due to
increased land costs. These high prices
also bar entry for new farmers.
As a result, farmers must frequently
lease land from other landowners, many
of whom are not farmers themselves. It is
estimated that close to 35% of the country's cropland is leased. This practice can
have consequences which contribute to
the conversion of farmland to other uses.
An absentee owner is likely to be more
concerned with profit than farming, and
thus more willing to convert the land to
another use if it will be more profitable.
Leasing farmland can raise the cost of
operating a farm to an infeasible level.
Finally, neither the owner nor tenant may
have as much incentive as an owneroperator to use techniques which
preserve
or
enchance
long-term
agricultural
productivity.
Resultant
decreases in soil fertility would reduce the
land's agricultural value and increase the
potential for conversion to other uses.
WHY SHOULD WE CARE ABOUT
PRESERVING FARMLAND?
There are environmental, economic
and social reasons for preserving
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farmland. Most importantly, preservation
of farm and ranch land preserves the land
resource itself for present and future
needs. While some conversion of
farmland is probably required by population growth, you can't grow corn on concrete, birds don't feed on glass and steel,
and asphalt does not produce oxygen.
Once farmland is converted to other uses
it is lost to agriculture; as a practical matter it is generally economically impossible
to return it to crop production.
Preservation of farmland goes hand in
hand with modern concepts of urban
planning. Concentration of development
in ex.isting urban areas by "infilling"
overlooked or decayed urban pockets and
revitalization of inner cities reduces the
need to urbanize outlying agricultural
lands. It thereby facilitates retention of
uninterrupted expanses of land for
agricultural use. Contiguous urban
development also conserves scarce
resources by using available land more efficiently. For example, compact developnent decreases the air pollution and high
energy consumption which accompany
the transportation patterns of sprawl
development.
The
environmental
problems
associated with bringing new land into
crop production are staggering, yet current demand forecasts show this will be
necessary. The U.S. Department of
Agriculture estimates that over the next
20 years, the demand for U.S. farm products will increase by 60-80% over 1980
levels. This primarily will be attributable to
increased
foreign
demand.
U.S.
agricultural export volume increased by
10% annually during the 1970's, and this
rate is expected to continue.
At the same time, the increase in crop
yield per acre has been slowing. During
the 1960's, crop yield per acre increased
annually at the rate of 1.6%; in the 1970's
the yearly increase dropped to 0.76%. If
the latter rate continues until the year
2000 and the projected farm product demand materializes, an additional 140
million acres of cropland will have to be
brought into production. Thus, even
without the problem of diminishing
farmlands, additional land will be needed
to produce food and fiber just to keep
pace with demand. However, this land
may be available only at great social and
economic cost.
As significant as the economic expense
will be the environmental cost of bringing
this new farmland into production. Land
not presently used for agriculture is
generally less arable because of lack of
water, low fertility, or steep slopes. On a
per acre basis, development of these
marginal lands is likely to result in greater
ecological impact from chemical and sediment laden drainage water and higher irrigation demands than operation of ex-
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isting farmland.
There are also important economic
reasons
for
preserving
farmland.
Agriculture is one of the most significant
contributors to the American economy.
In 1979, the market value of U.S.
agricultural exports was a record $40.5
billion, constituting one-fifth of the nation's total exports and reducing the trade
deficit with other nations.
Statistics from the California Farm
Bureau Federation illustrate the importance of agriculture in the state economy.
California farmers sold more than $13
billion worth of commodities in 1982, producing almost half the fruits, nuts and
vegetables grown in the U.S. Nearly $4
billion worth of California farm products
were exported. California agriculture involves approximately 58,000 farm families
and employs 300,000 farm workers.
Millions more are employed in the
agriculture-related industries of canning,
marketing, distributing, and manufacturing.
Significant erosion of the U.S.
agricultural industry would obviously
have an impact on both the lives of individual workers and the general
economy which affects all of us.
CONCLUSION
Loss of farmland is a serous problem in

the United States today. If the current
rate of loss continues, it will have long
term, deleterious effects on our ability to
produce food and fiber for ourselves and
the rest of the world. It will also affect our
natural resource base, economy, and
society.
Some state and local governments
have taken significant and sometimes
creative steps to address the problem,
with uneven success. The most comprehensive approach has been undertaken in Oregon, which has a statewide
program requiring preservation of farm,
forest, and ranch lands through local zoning measures. California also has attempted to protect agricultural land in the
coastal zone by requiring local regulation,
and by a statewide program providing tax
incentives to landowners who contract
with local governments to preserve their
farmland for ten year periods. Other
jurisdictions around the country have experimented with the purchase and
transfer of develpment rights, easements,
and various zoning mechanisms to encourage or require farmland preservation.
The author is a first-year law student at
U. C. Davis.

-

-~

-~

a

'

-

-

-

~

I

~
.~

~~j~7;~i>.;

,~

-

- ,- -

-=

-

-----

~

.d~'4-.-~~-----

"-=

Staff:
Editors-in-Chief
Martha Lennihan
Sandra Spelliscy
Contributors
Cecilia Bridges
Lynn Hutchins
Mary Kyle McCurdy
Adam Rosen
Nancy Simel
Paul Thayer
Tom Vandenberg
Faculty Adviser
Harrison C. Dunning
Environs, a non-partisan environmental law
natural resources newsletter, is published by the
Environmental Law Society of the University of
California, Davis School of Law.
The views expressed herein are those of the
authors, and do not necessarily reflect the position of the University of California, Davis, the
School of Law, the Environmental Law Society,
or of any employer or organization with which
an author is affiliated.

-

--- 5-.

-

- "

-

=_

_

Environs
Environmental Law Society
King Hall
University of California
Davis, California 95616

-

- '

-

_- _.-=

NONPROFIT ORG.
U.S. POSTAGE
PAID
Davis, Calif.
Permit No. 3

I

