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Mescalero Revisited

by Conrad L. Huygen

Prologue

Environs first visited the Mescalero Apache in a December 1994 article entitled
“Clouded Vision: The Mescalero Apache and the Nuclear Legacy.” That article de-
scribed the tribe’s symbolic metaphor of the universe, the nda?i bijuul sia?,? as “a simple
circle bisected on both the vertical and horizontal axes—the epitome of balance. It re-
sembles the cross hairs used to give Hiroshima one last look before she disappeared from
the map. It is ground zero—beginning and end.”®

Like the Mescalero metaphor itself, the journal has returned to the basin and
range land of south central New Mexico to reassess the tribe’s dilemma over whether it
should host the first privately owned and operated monitored retrievable storage (MRS)
nuclear waste facility ever to be located on indigenous ground.* This article, unlike its
predecessor, focuses solely on the environmental justice concerns that shroud the pro-
posal to arrive at a surprising (and troubling) conclusion.

I. Sermon on the Mount

Actor Steven Seagal recently proved that life, once again, imitates art—or “B”
movies, as the case may be. In June 1995, the aikido master participated in a rally
held in tiny Ruidoso, a scenic town nestled in the mountains of south central New
Mexico.* The purpose of the rally was to
protest the proposed voluntary siting of a

monitored retrievable storage (MRS) At first blush, the juxtaposition
nuclear waste facility on the reservation of spent nu cl’e ar fuel rods. a
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generations alike.” Firmly in the spot-
light, he drew upon mystic Hollywood
powers and dramatically declared, “I see
death, sickness, suffering.”

Although his “vision” is more script than substance, Mr. Seagal is not alone in
his sincerity or his beliefs. At first blush, the juxtaposition of spent nuclear fuel rods, a
people of color, endemic poverty, powerful utilities, and the lure of millions of dollars
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appear to have all the trappings of contravening notions of “environmental justice.”
However, when compared to the tale of Kettleman City, the heroic Central Valley town
that captured the essence of environmental justice,® the convoluted events unfolding on
the Mescalero Reservation simply do not measure up. The Mescalero dilemma turns
intuitive theories of environmental justice upside-down and sets the stage for an explo-
ration of what is and what is not an environmental injustice.

A. “I know it when I see it...”1°

Environmental justice, because it has no generally accepted meaning, is a con-
tentious and elusive concept. In many ways, it is like Justice Stewart’s definition of
obscenity in Jacobellis v. Ohio;* we cannot discern its exact bounds, but we know it
when we see it.2 Or do we? With regards to the Mescaleros, there has been a rush to
conclude that the proposed MRS project is a prime example of an environmental injus-
tice.® Yet without an analytical framework in which to arrange them, these conclu-
sions lack foundation.

The question of quantifying environmental justice hinges upon finding that
analytical framework. Astonishingly, no state or Federal court has ever defined what
exactly (or even roughly) environmental justice means — only one has even mentioned
the phrase in passing.** The lone source of guidance that has the color of law is Presi-
dent Clinton’s Executive Order No. 12898.55 That order directs Federal agencies to
makeé environmental justice part of their overall mission by addressing any “dispropor-
tionately high and adverse human health or environmental effects [that their] pro-
grams, policies, and activities [have] on minority populations and low-income popula-
tions...”¢ Because this order is the only federally sanctioned definition of environmen-
tal justice, it is an appropriate starting point for any legal discussion of the subject.

B. Incomplete Order

Executive Order No. 12898 identifies two distinct environmental justice constitu-
ent categories. The first consists of activities that cause adverse effects to human
health and the environment.” An analysis of the Mescalero predicament should, ac-
cordingly, begin with an accurate assessment of the risk MRS presents and the role it
plays in our nuclear waste policy. Clinton’s mandate next focuses on minority and low-
income populations.®® This second prong invites a look into the unique history and
circumstances of the Mescalero Apache minus the common misperceptions and precon-
ceived notions that non-Native Americans so dearly hold. The first half of this article
addresses each of these topics in turn.

_ President Clinton, however, left a few things out of his executive order. Although
EO 12898 identifies the twin components of environmental justice, it does nothing in
the way of integrating them. This synthesis is the crux of a comprehensive “EJ”
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theory; its absence is analogous to leaving the parsing of a homicide as simply the
killing of a human being.* Just as murder is distinguished from self-defense, environ-
mental injustices need to be differentiated from legitimate economic pursuits. Only by
adding the elements of risk disclosure, compensation distribution, and group power
interrelationships can we accurately delineate the bounds of this nebulous theory.® As
discussed in the paper’s second half, these added criteria help illustrate why the
Mescalero’s pursuit of a private MRS is not a product of environmental injustice.

II. Our Nuclear Legacy

Assessing the role that environmental justice plays on the Mescalero Reserva-
tion requires an accurate portrait of the hazard involved: monitored retrievable stor-
age. A comprehensive risk assessment includes not only a picture of MRS, but also an
appraisal of how waste storage stems from the United States’ misguided nuclear en-
ergy policy. Only by understanding the events that have led to the desperate need for
an MRS site can one make sense of the relationship between the Mescaleros and the
nation’s ever-growing mountain of high-level nuclear waste.

A. Ground Zero

Ironically conforming to the Apache philosophy of nda?; bijuul sia? (life’s living
circle),” the atomic age burst into existence only forty miles east of the Mescalero
 Reservation.? Fallout from that first detonation undoubtedly drifted silently into the

lungs of unknowing tribal members. Every facet of nuclear fission has conformed to a
debtor’s mindset: short-term gains today exchanged for compound consequences tomor-
row. The United States built an entire nuclear industry without knowing what to do
with its radioactive by-products.=

With absolutely no high level nuclear waste program to speak of, the nation’s
109 reactors have simply stacked spent nuclear fuel rods in pools of circulating water
located within each facility.»# Not surprisingly, after forty years of continuous use,
these pools have filled to the point where many plants now claim they will soon have to
shut down due to lack of waste storage space.* By 2010, nearly half of the country’s
reactors could be forced off-line.

B. Monitored Retrievable Storage

Congress only recently addressed long-term storage concerns with the Nuclear
Waste Policy Act of 1982 (NWPA).Z Our government declared it would construct a
permanent burial site and assume responsibility for the nation’s high-level radioactive
waste by 1998.2 Congress amended NWPA in 1987 to designate Yucca Mountain, 90
miles northwest of Las Vegas, as the repository’s location.” Yucca Mountain, however,
is a fiasco — the only thing buried there is $2 billion worth of geologic tests.®® The site
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will not be operational until 2010 at the earliest;* new theories about a possible chain
reaction nuclear explosion resulting from corroding burial casks may keep Yucca Moun-
tain from ever opening.*

Without a permanent burial site on the horizon, utilities are desperate to find an
interim solution to their storage problems. Several nuclear plants have resorted to
building on-site “dry storage” facilities in order to stay operational.® Unlike internal
storage pools, dry storage involves older, less volatile fuel rods that can be air-cooled
because they are “stable” at 400 degrees Fahrenheit.* The technique involves sealing
spent radioactive material in large concrete and metal canisters along with an anti-

corrosive inert gas, such as helium.»
These units are then placed on concrete

Monitored retrievable stor- pads outside their respective reactors
age is the perfect answer to where technicians periodically monitor
the nuclear utilities’ bottom-  them.* The problem with these cask
line prayers...[t]he critical collections, officially known as “indepen-
question for any prospective dent spent fuel storage installations”
MRS host community re- (ISFSIs),* is that they will collectively
volves around calculating cost $4 billion more than would a single,

the risk that large-scale dry centralized dry storage plant.*

storage presents
Monitored retrievable storage is

the perfect answer to the nuclear utilities’
bottom-line prayers. As outlined in NWPA, MRS is 10-15,000 tons worth of “tempo-
rary” dry storage that is both federally owned and operated;® it is essentially a national
ISFSI with the added steps-of long-range transportation and spent fuel repackaging.«
The critical question for any prospective MRS host community revolves around calcu-
lating the risk that large-scale dry storage presents.

C. Risk Assessment

Science and public opinion diverge precipitously on the issue of what threat
nuclear waste poses to human health and the environment.® Nuclear fission and its
radioactive by-products occupy a special place in the American psyche — they forever
live next to the hideous flash that erased Hiroshima from the face of the Earth.
Through film and photos of the A-bomb’s aftermath, the world learned first-hand that
radioactivity kills in a slow and painful manner; the fear of a nuclear holocaust will
live on as long as the images remain.*

Not surprisingly, a 1990 poll of the general population ranked nuclear power
plant accidents and nuclear waste storage among the country’s top environmental
concerns.® The Environmental Protection Agency, in direct contrast, does not share the
public’s perceptions. EPA sees air pollution, non-point water contamination, and ozone
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depletion as more imminent threats.# The agency’s science advisory board did not even
mention nuclear waste as a top concern.®

The above poll suggests that the public does not differentiate core reactions from
spent fuel dry storage. Core reactions involve the carefully controlled splitting of at-
oms to create just enough heat to keep hungry steam turbines churning.# Both
Chernobyl and Three Mile Island illustrate that nuclear fission can go horribly wrong,
making public skepticism well warranted.# It does not require an overly paranoid
mind to imagine that small-scale incidents have gone unreported wherever there’s a
reactor. Dry storage, however, does not pose the risk of a core reaction melt-down.

The primary danger associated with dry storage centers around radiation leaks.
Seasonal fluctuations associated with outdoor on-site locations present the possibility
of canister cracks and fissures.® If a canister seal breaks and the enclosed rods start to
corrode, there’s a chance that very fine, highly radioactive dust could blow onto the
immediate storage area and beyond.®® While this threat should not be ignored, it is
important to realize that (1) to date there have been no publicly reported dry storage
leak incidents at the nation’s seven existing ISFSIs, and (2) competent cask monitoring
and maintenance can catch and contain leaks before rod corrosion has a chance to

begin.s

In short, MRS is not the irrational monster we imagine when we hear the word
“nuclear.” The bottom line for any potential host community is that the risks inherent
to monitored retrievable storage are quantitatively lower than those of a reactor. The
Nuclear Regulatory Commission projects that dry storage can safely and effectively
handle the nation’s waste problem for at least the next one hundred years.* We should
be wary of nuclear waste, but probably not to the extent reflected in our collective
public opinion.

ITI. The Mescalero Apache

The second step in determining whether an environmental injustice is about to
take place on the Mescalero Reservation requires an exploration of the tribe itself, An
accurate depiction of the Mescaleros is more than mere demographics — it involves
acquiring an intimate knowledge of the tribe’s economic circumstances, their political
traditions, and how they have adapted to being treated as foreigners in an Anglo-
dominated America enchanted by its own misguided myths.

A. The People’s Choice

The Mescaleros initially became interested in radioactive waste storage in 1991
when the Federal government, through the now-defunct Office of the Nuclear Waste
Negotiator, solicited municipalities and tribes nationwide to host an MRS facility.# The
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Mescaleros stood head and shoulders above all other contenders as they pursued the
project with unparalleled vigor.** Even after prospects dimmed over the possibility of a
Federal facility, the tribe continued direct negotiations with 33 utilities (Jed by North-
ern States Power of Minnesota) regarding a private installation.

In January 1995, the Mescalero tribal council subjected final contract negotia-
tions to a tribal referendum.”” Strong opposition to the project won the day as MRS
went down to defeat, 490 to 362.#% Undaunted, tribal President Wendell Chino accepted
his people’s decision by holding another vote only six weeks later.®® In what seemed an
unusual turn of events, the Mescaleros resoundingly approved MRS 593 to 372 on this
second showing.®® Why in the world would a Native American tribe want to host thou-
sands of tons of spent nuclear fuel rods? This question makes sense to most everyone
who is not a Mescalero; it is the product of a holy stereotype that mainstream America
worships as true.

B. Anglo Myths

“The earth,” as Jack Kerouac put it, “is an Indian thing.” Anglos, unable to find
a spiritual connection to the natural world, have latched on to an ecological visionquest
rooted in tribal past. We've turned Native American culture into a grounding rod for
our collective technological and industrial guilt.s2

The “Keep America Beautiful” television commercial campaign of the 1970s was
one manifestation of this erroneous myth. The scene: a Cherokee brave, dressed in
traditional garb, travels from city to town
to country all across America. He quietly
observes the fruits of modern living only
to find that litter and old tires pave his
journey. The camera zooms in for a close-
up of the man’s face — a silent tear runs
down his weathered cheek. Fade to
black...s

The Mescalero’s determination
to host an MRS facility begins
to make sense when viewed in a
broad historical context; it is a
choice ostensibly rooted in
tradition

While these wonderfully powerful images hopefully made us think about our
consumption and disposal of consumables, they were also tacitly racist. The “Keep
America Beautiful” commercials adopted a one-size-fits-all mentality without acknowl-
edging the nuances that distinguish the several hundred tribes spread throughout the
nation. The images also promoted a belief that Indians are not yet part of the 20th
Century. We have romanticized indigenous cultures in a manner that threatens to
stifle' development on reservations and perpetuate the poverty that permeates them.s

Although revering Native cultures is far better than reviling them,® each tribe
must make its own decisions as to how and when it develops economically. The
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Mescalero’s determination to host an MRS facility begins to make sense when viewed
in a broad historical context; it is a choice ostensibly rooted in tradition.

C. Traditional Mescalero Power Structure

As rootless as modern Americans are, our hometown remains an important facet
of our identity. One of the questions we ask others when we first meet them is, “Where
are you from?” Traditional Mescaleros, while still valuing place, associated their iden-
tity more with that of their group leader.®® Instead of asking where you were from,
Mescaleros would first ask, “Which leader do you follow?”s” Small groups of about 175
Apache centered their social, economic, and political organization around a central
leader, or nant?a.®® The nant?a, in turn, had a reciprocal duty to better the means of
his people.®

One tribesman put it this way, “Only the leader has a swivel in his neck, so he
can turn; the others have a stiff neck, so he guides them, commands them. Pretty soon
they’re able to turn too.”® The nant?a influenced their group members, but they did
not use force as an internal police power.” Aleader instead had to be a “good thinking
man” and a “good talker.”” Yet even if a leader was able to mediate an agreement or
broker a general consensus, members of the band were always free to act on their
own.”

This distinctive dispersal of power made it wonderfully difficult for successive
Euroamerican powers to effectively control the Mescalero — the tribe has never for-
mally “surrendered.”” Even though the Federal government imposed a centralized
power structure when it relegated the tribe to their 460,000 acre reservation in 1873,
the notion of the nant?a is still very much alive.

D. “A modern good thinking man”

Every two years for the past three decades, Wendell Chino has been reelected as
the voice of the Mescalero Apache.” Although having a “president” is a Western con-
struct antithetical to the traditional dispersal of power, Mr. Chino has skillfully wielded
his influence in the nant?a spirit. He has turned a political structure arguably de-
signed to keep Native Americans under the Federal government’s thumb into an effec-
tive platform of development.”

President Chino’s success as a “good thinking man” stems from his invocation of
a very traditional theme: industriousness.” During his tenure, Mr. Chino has helped
transform a legacy of poverty and neglect into one of relative profit through a series of
savvy business transactions. Through his leadership, the 3200 member tribe today
runs a ski resort, a casino, a luxury hotel, a sawmill, and (ironically) a plant that
makes canisters for low-level radioactive waste.” As Mr. Chino is fond of saying, “the
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Navajos make rugs, the Pueblos make pots, the Mescaleros make money.”®

Despite the fact that the Mescaleros have bettered their economic standing, they
still face an unemployment rate of over 30%.8 In addition, the median reservation
family income of $13,900 continues to lag
behind New Mexico’s state average.&2 Mr.
Chino and the tribal council are ever-
vigilant for business ventures that will
inject both capital and jobs into the tribe’s
economy.s

A savvy tribe comfortable
with business dealings that
wants to host a stable, tem-
porary nuclear waste depot
in exchange for millions of
dollars does not appear to

With this background in mind, it is
g;sgs 1?; egl‘g; %f(')p 11' g;egc;ion not entirely surprising that a majority of

Mescaleros followed the advice of their

nant?a and voted in favor of hosting an
MRS facility during the second referendum. Even though the tribe’s decision on this
particular occasion may make historical sense, that revelation alone does not provide a
benchmark for defining environmental justice on a more general level — the equation
is not yet complete.

IV. Redefining Environmental Justice
(Adding the Missing Pieces)

On its face, locating an MRS facility on the Mescalero Reservation violates the
precepts of environmental justice as spelled out in Executive Order No. 12898.» A low-
income minority population is about to be exposed to a known human health and envi-
ronmental risk. However, an assessment of both the risk and the population (as out-
lined above) reveals that the President’s order is incomplete. A savvy tribe comfortable
with business dealings that wants to host a stable, temporary nuclear waste depot in

exchange for millions of dollars does not appear to need the type of protection envi-
sioned by EO 12898.

Perhaps the best gauge to judge whether the Mescalero dilemma qualifies as an
environmental injustice lies 800 hundred miles west of the reservation in the small
town of Kettleman City, California. Toughened by the parched heat of the San Juaquin
Valley, Kettleman City epitomizes the inspiring ideal of the environmental justice
movement.®* Holding the Mescalero Apache next to the residents of Kettleman City
reveals that the tribe is NOT about to suffer an environmental injustice; this compari-
son also identifies the additional elements required to make such a claim.
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A. Kettleman City Blues

A few miles outside of Kettleman City is the largest toxic waste dump west of
Louisiana.®s In 1988, the site operator, Chemical Waste Management, wanted to add
an incinerator to the facility so that it could annually burn over 100,000 tons of poi-
sons.®” Chem Waste, the good corporate citizen, happily complied with the law and
made known its intentions by publishing notice in the paper of general circulation, by
sending letters to its immediate neighbors, and by posting the same on their property.s
The funny thing is that the newspaper, which originates from the opposite end of Kings
County, is printed in English—Kettleman City is predominantly Spanish-speaking.®
In addition, Chem Waste’s only directly-notified neighbors just happened to be oil
companies and large agribusinesses.®

- The residents of the town only found out about the proposed incinerator through
a series of events that would make Mrs. Palsgraf blush:® On the eve of a hearing
scheduled in town, a Kings County sheriff called Greenpeace San Francisco to see if the
group was going to organize a protest against the project — he wanted to know how
many deputies to schedule for overtime.”? Greenpeace, in turn, called a contact in
Kettleman City, Esperanza Maya.® She had not heard of such a meeting, much less
the proposed incinerator.®* Although Maya could gather only a handful of neighbors to
attend that particular meeting, the sunlight of truth was dawning on the town.®

Kettleman City residents immediately made it clear that they wanted to partici-
pate in the siting process, yet neither county nor company raised a helpful finger. The
1000-page Environmental Impact Report, for example, was printed only in English;
Spanish-speakers had to make do with a 5-page summary of the project.* When per-
mitting issues came to a vote both before the Planning Commission and the County
Board of Supervisors, the outcome was always the same — the collective voice of
Kettleman City shouted, “NO”; the county nodded its approval.#” The fact that Kings
County receives 7 million dollars in tax revenue from the waste site, and that the
incinerator was projected to double that figure, helps explain how democracy works in
this part of the Central Valley.*

The only thing that stopped Chem Waste from steam rolling through the permit-
ting process were several procedural defects in the project’s EIR.® Under pressure
from all quarters, Chem Waste decided not to amend the defective document, thereby
halting the project. The people of Kettleman City staved off the incinerator by garner-
ing both local and national support and focusing a righteous spotlight on a truly vil-
lainous company.® As Luke Cole (the attorney who helped the community litigate the
matter) points out, stopping environmental injustice is ultimately a political process.:
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B. A Tale of Two Toxins, Two Towns

Like distant cousins, the Mescalero Reservation shares many commonalities
with Kettleman City. Both are low-income communities of color where English is in
many cases not the mother tongue.’? Both dealt with corporate entities that have a
history of targeting minority populations.’® Both involved political decisions influenced
by millions of dollars.?** Both entailed known risks to human health and the environ-
ment.’* A closer look into these facial similarities, however, reveals that the two locali-
ties occupy opposite ends of the environmental justice continuum.

1. Risk Assessment

Perhaps the most fundamental difference between the Mescalero and Kettleman
City scenarios is the nature of the environmental hazard involved. MRS is a stable and
temporary above-ground operation that incrementally (albeit slowly) becomes less
dangerous over time.?s This type of facility is a “closed system”; once the protective
casks are sealed, nothing is added and nothing is taken away.*” Toxic incinerators, on
the other hand, actively process and inject emissions directly into the air that their
host communities breathe.#

East Liverpool, Ohio, which hosts an incinerator similar to the one Chem Waste
had planned for Kettleman City, illustrates why residents went up in arms when they
caught wind of the project. The East Liverpool facility (also operated by Chem Waste!)
spews vaporized lead, mercury, and 3000 other compounds into the environment.®
EPA estimates that this facility has increased the town’s cancer risk by over one thou-
sand times.® In addition to the emissions threat, five thousand truckloads of chemical
poison converge on East Liverpool each year.t This twisted pilgrimage mathematically
increases the chances of surface spills due to traffic accidents.n2

The potential for error during incineration exists every step of the way; toxic air
emissions conspicuously rank among EPA’s top environmental concerns.2* MRS, as
discussed above, suffers more from guilt by nuclear association than from scientific
risk. Although putting MRS and incinerators in the same matrix is comparing nuclear
apples to toxic oranges, monitored retrievable storage is undoubtedly the lesser of these
two evils.

2. Silence v. Cacophony

Disclosure is the other side of the risk assessment coin. The Mescaleros were
subjected to a public relations campaign of Orwellian proportions.®¢ Although well-
oiled, well-funded, and one-sided, the issues raised by the tribal council became subject
to public debate — the Mescaleros at least knew who most of the players were and
where they were coming from. The council’s unabashed support for MRS also had the
effect of gaining plenty of national attention and attracting opposition from both on and
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off the reservation.s Like any convoluted political decision, the tribe had to sort
through variations of the truth, but at least theirs was a frontal assault.

Chem Waste, on the other hand, lived up to the letter of the law, but otherwise
went out of its way to keep the people of Kettleman City in the dark. Incredibly, many
of the town’s residents didn’t even know of the original Class I facility, much less the
incinerator planned to go along with it.u¢ The clandestine nature of Chem Waste’s
actions reveals a blatant disregard for the community’s concerns or input. This de facto
undisclosed targeting, quite unlike the Mescalero media blitz, amounted to a toxic
mugging rather than a fair and open fight.

3. Political Representation

Another key difference between the two communities was the adequacy of politi-
cal representation. Unlike the Chicanos of Kettleman City, the Mescaleros didn’t have
to battle an all-white county board of supervisors®’— they reported directly to a council
of tribal members who actually lived in the community. In addition, their president
(their nant?a) put the MRS proposal to a vote even though the tribe’s constitution did
not require it.”® The fact that the first referendum was overturned so quickly by a
second invites some'level of investigation into the elections process, but unsubstanti-
ated allegations of voter fraud cannot erase the fact that the tribe clearly spoke on the
issue.us

Kettleman City literally had no say in the proposed incinerator. The Planning
Commission actually tried to relegate the town’s Chicano community to the back of its
hearing chambers during a scheduled meeting on the issue.”* In like fashion, the
County Board of Supervisors was not acting with “a swivel in its neck” when it ap-
proved Chem Waste’s project 3 votes to 1.2 Kings County had lived up to its name by
catering to only an elite few. The transforimation of an unremarkable town into a
broad-based coalition of a people united in a common cause is what makes the story of
Kettleman City so inspiring. County and company began listening because many
voices became a chorus of one.122

4. Compensation Distribution

The most controversial aspect within both of these communities was, and contin-
ues to be, the amount of compensation involved and how it should be distributed.» If
negotiations are successful, the Mescaleros could receive as much as 25 million dollars
a year that will go directly into the tribe’s coffers.?* In addition, MRS will provide
several hundred jobs for unemployed tribal members.’?s Over the projected forty-year
life of the contract, that translates into a lot of capital, construction projects, and per-
sonal savings — a veritable pot of gold in an area where economic rainbows are few
and far between.
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As noted above, the existing Class I Kettleman City site generates a compara-
tively paltry 7 million dollars annually for the Kings County general fund.»>¢ This
money is in turn distributed to communities throughout the county, with only a small
percentage actually coming back to Kettleman City.” This inequitable distribution,
concentrated mostly within the faraway county seat of Hanford,** makes the Board of
Supervisors something of a toxic pimp. The Mescalero Reservation and Kettleman City
are, it turns out, separated by much more than mere geography.

C. A New Definition

The differences between these
California and New Mexico case studies
can serve to refine what “environmental

risks juxtaposed with poor justice” means in the American lexicogra-
communities of color. The phy. Like so many phrases, environmen-
Mescalero-Kettleman City tal justice runs the risk of becoming a
contrast reveals that the con-  yeaningless platitude if used indiscrimi-
cept also involves the inter- nately. Environmental injustices are
actions of community, COIPO- 4t simply a matter of health risks juxta-
ration, and government. posed with poor communities of color.
The Mescalero-Kettleman City contrast
reveals that the concept also involves the
interactions of community, corporation, and government. By adding elements of accu-
rate risk disclosure, fair compensation distribution, and group power allocation, we can
distinguish people who are truly suffering from environmental injustices from those
who are not.

Environmental injustices are
not simply a matter of health

This relational thesis rests on a simple premise: companies that handle
America’s mountains of toxic waste will target those areas in which they will encounter
the least resistance for the lowest cost. The California Waste Management Board (at
taxpayer expense) actually identified the ideal target area as being rural, poor, under-
educated, communities of less than 25,000 people which are dependent on an extractive
economy such as agriculture, mining, or timber.*® From an economic standpoint, places
like the Mescalero Reservation and Kettleman City attract companies like Northern
States Power and Chem Waste like moths to a flame.=

Although we cannot blame waste handlers for seeking cost effectiveness, we
must hold them accountable for the way they go about being “efficient.” Minimal com-
pliance with ineffective notice requirements is a far cry from open, informed discussion
of what risks a particular hazard presents. At the same time, environmental justice
must not focus solely on identifying “bad” actors — it should also involve telling who is
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truly a “victim.” Autonomous communities do not need the same level of protection as
areas that exist as smaller parts of larger jurisdictions.

Therefore, integrating the foundational elements identified by Executive Order
No. 12898 with the relational factors flushed out by the Mescalero-Kettleman City con-
trast, true “environmental injustices” exist only when there is
(1) an undisclosed targeting of
(2)  under-represented
communities of color

or low-income for Until our fundamental atti-
(8)  the unconscionably tude about how Native
under-compensated American tribes fit into the
hosting of national mosaic changes, the
(4) inaccurately assessed Mescalero dilemma will re-
and/or under-dis- peat itself time and again.

closed health /environ-
mental risks.

Mapping the interplay between these four elements demands the kind of broad-
based attention that EO 12898 originally mandated for federal agencies’ policies to-
ward hazardous wastes and minority populations. President Clinton should take
appropriate action and issue a more comprehensive order that integrates all of the
requisite elements into a sharper tool for discovering when governmental and corporate
actions constitute environmental injustices.

Identifying environmental injustice, however, is merely the threshold. Because
the solutions to such transgressions are at their heart political,** the proper role for
environmental justice is one of legal catalyst. Community self-determination should
be the theory’s ultimate goal, as was the case in Kettleman City. Yet like any catalyst,
inappropriate actions taken in the name of “justice” may serve only to slow the natural
processes of change within political groups by unnecessarily altering delicate internal
power balances. Environmental justice must ultimately be tailored to meet the indi-
vidual needs of a community, not the other way around.

V. Conclusion

The complexities surrounding the Mescalero’s choice to host an MRS facility,
while far from creating an environmental injustice, debunk two prevalent mainstream
American myths. The first is that not every phase of nuclear fission carries with it, as
Steven Seagal put it, death, sickness, and suffering. MRS, while not the sweetheart
utilities would paint it as being, is certainly not an atomic demon. It is a low-risk,
passive storage technique that is being successfully operated on a small-scale through-
out the country. The second myth is that Native Americans should serve as the stan-



December 1996 Environs 65

dard-bearers of living lightly on the land. Each tribe has its own unique history and
modern circumstances. To the Mescaleros, the land itself plays a secondary role to the
tribal leaders and their fiduciary duty to the people’s economic welfare; we should
respect their decision even if we do not agree with it.

In a larger context, the Mescalero scenario illustrates why sorting through envi-
ronmental justice problems necessitates a careful case-by-case analysis. This analysis
need not be like Justice Stewart’s intuitive recognition of obscenity; it should instead
involve a methodical piecing of the puzzle into its four most basic elements. Knee-jerk,
intuitive judgements regarding environmental justice issues can lead to incorrect
conclusions. Incorrect conclusions, in turn, can lead to misguided actions — such as
delivering nonsensical visions from a mountaintop in New Mexico, or worse — deciding
the fate of a people in the name of saving them.

Epilogue

But what about the Mescaleros as a PEOPLE and not a conduit to a THEORY?
Although the events on the reservation arguably do not reflect a case of environmental
injustice, that doesn’t mean theirs is a just situation. There is something morally
wrong about giving the Mescalero Apache the choice between continued poverty and
money-coated nuclear waste. The truth, however, is that no one is going to do anything
to improve conditions on the reservation but the Mescaleros themselves.

Keep in mind the Mescalero metaphor of the universe, the nda?i bijuul sia?: I¢
seeks order out of chaos. The Mescaleros have waited long enough to see what an “en-
lightened” America will do for them —they have decided to keep their economy moving
via MRS because that’s the most viable option before them. Until our fundamental
attitude about how Native American tribes fit into the national mosaic changes, the
Mescalero dilemma will repeat itself time and again. But tomorrow the hazard will be
more dangerous, the disclosure less forthright, the compensation less generous, and the
tribe less savvy. @

About the Author: Conrad Huygen is a 3L at King Hall and participated in the law
school’s student-run seminar on environmental justice. He is a Geography graduate of
Humboldt State University.
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