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1. INTRODUCTION

In 1982, Congress amended the Endangered Species Act (ESA) to allow
limited take of endangered species. This amendment requires the issuance of an
Incidental Take Permit (ITP) by either the Secretary of Interior or the Secretary
of Commerce, and creation of a Habitat Conservation Plan (HCP). The United
States Fish and Wildlife Service (USFWS) and the National Marine Fisheries
Service (NMFS) (collectively, “Services”) oversee the HCP program. Since its
creation, the HCP program has been one of the most controversial programs in
environmental law. This Article will trace the history of the HCP program and
suggest two inherent flaws: a lack of uniform standards and ineffective opportu-
nity for public review and enforcement. Unless remedied, the HCP program will
be unable to provide the conservation benefits promised by Congress.

I1. RECENT CASE STUDY: THE ALABAMA BEaCH Mouse — AN HCP GoONE BaD

The Alabama beach mouse was listed as an endangered species in 1985,
due to the drastic destruction of the species’ habitat by residential and commer-
cial development, recreational activity and tropical storms.! At the time of list-
ing, the USFWS determined there was a total baseline habitat on the Fort Mor-
gan Peninsula of approximately 671 acres. Between 1985 and 1996, another
8.5% of beach mouse habitat was lost to development and destruction from
Hurricane Opal.? During this time, the USFWS issued four Incidental Take Per-
mits, allowing further habitat loss.? In January of 1996, after more beach mouse
habitat was destroyed by a series of hurricanes, the USFWS concluded that the
designated critical habitat might be inadequate for beach mouse recovery and
delisting.* Despite this finding, the USFWS then issued 1TPs for the Aronov
project and the Fort Morgan project.” The net effect of these two projects was
the permanent destruction of 44.5 acres of beach mouse habitat and an undeter-
mined amount of species take.®

! See Sierra Club v. Babbitt, 15 F Supp.2d 1274, 1280 (S.D. Alabama 1998). Permitted projects included
single-family residences, multi-family developments, and a golf course.

2]d.

*1d.

*Id.

*1d.

ld.
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Private citizens and several environmental organizations brought an action
to prevent the construction of the Aronov and Fort Morgan projects based on
violations of the Endangered Species Act and the National Environmental Pro-
tection Act.” The plaintiffs brought three claims: 1) the level of off-site mitiga-
tion funding was inadequate and lacked any rational basis; 2) the USFWS’s off-
site mitigation policy was inconsistent; and 3) the USFWS’s reliance on un-
named sources to pay the additional costs for providing adequate off-site mitiga-
tion was arbitrary and capricious.®

As to the plaintiff’s first contention, the court held that the required miti-
gation lacked any rational basis. The court based its decision on concerns raised
by the USFWS’s own field offices. The regional office stated that the effects of the
Fort Morgan project were the largest of any beach mouse HCP to date, but pro-
vide the least mitigation.’ The court found the Administrative Record replete of
any discussion regarding the level of mitigation required for the two projects.’
Instead, the USFWS claimed that mitigation concerns were addressed before the
final Biological Opinion." The solution reached by the USFWS and the devel-
opers, before the public had an opportunity to review and comment on the
proposal, was to require additional funds for off-site mitigation. However, the
source and amount of additional funds, or the location of the off-site mitigation
were never mentioned in the record.'? In response to the USFWS’s actions, the
court stated, “remarkably the USFWS simply ignored the clearly expressed con-
cerns of the experts Congress intended the agency to rely upon in making such
[a] discretionary decision.” The court thus held that the level of mitigation
prescribed by the USFWS was arbitrary and capricious.

The plaintiffs second claim addressed the USFWS’s inconsistency in de-
termining the level of mitigation required for incidental take. The court referred
to the USFWS’s Habitat Conservation Planning Handbook (“Handbook”), to
evaluate the USFWS’s decision. According to the Handbook, mitigation mea-
sures should be as consistent as possible for all HCPs with similarly situated
species. The court examined the levels of mitigation required for other projects

T1d.
8 1d.
°Hd.
10]d.
"id.
2Id
B



86 ENVIRONS [Vol. 23, No. 1:83

within beach mouse habitat and found no consistency. For example, the Laguna
Key project destroyed 19 acres of beach mouse habitat and was not required to
fund any off-site mitigation, while the Phoenix project destroyed only 1.4 acres
and was required to provide $80,000 for off-site mitigation.'* The court minced
no words when it stated that it “could find no evidence that the USFWS paid any
attention to its own guidelines,” and that the record was “devoid of any biologi-
cal or other good reasons to justify such finding” by the USFWS."

In response to the plaintiff’s third claim, the court held that the USFWS’s
reliance on unnamed sources for offsite mitigation was “contrary to the law and
unsupported by any factually reliable basis in the Administrative Record.™® The
court found that the Biological Opinion required additional funds from non-
profit organizations in order to fully mitigate the projects, but never stated how
much, from whom, or the likelihood the funds would ever be acquired.'” As a
result, the court held that the Administrative Record was devoid of any rational
basis upon which the USFWS could have reasonably relied in deciding to issue
the ITPs and, therefore, remanded the permits to the agency for review.

The Alabama beach mouse example illustrates two common criticisms of
the HCP program: the failure to establish uniform and bright-line standards;
and the lack of venue provided for citizen participation and oversight in the
HCP process. To evaluate the validity of these criticisms, one must review the
evolution of the HCP program. By tracing the history of the HCP, from its incep-
tion in 1982 through its most recent amendments, it becomes clear how the
Aronov and Fort Morgan permits, like so many other HCPs, almost slipped
through the cracks of the approval process.

I11. EvorutioN oF THE HCP PROGRAM
A. Overview of the ESA
Since its enactment in 1973, the Endangered Species Act has been our

most protective and controversial environmental law. Congress enacted the ESA
in response to findings that numerous species were becoming extinct due to

*d.
2 Id.
o Id.
]d.
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untempered economic growth and development.’® Congress’ solution was “to
provide a means whereby the ecosystems upon which endangered and threat-
ened species depend may be conserved [and] to provide a program for the con-
servation . . . of such species.””® To this end, the ESA prohibits, with limited
exception, public and private persons from “taking” a threatened or endangered
species.”’ The ESA sets out detailed provisions for listing species; requirements
for federal consultation; the designation of critical habitat; and the creation of
recovery plans.?!

B. Section 9 Prohibition on “Take”

Section 9 of the ESA sets out the general prohibition on taking listed spe-
cies.? Congress defined “take” as actions that “harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect” an endangered species.”> The legislative
history suggests that Congress intended the definition of take “in the broadest
possible manner to include every conceivable way in which a person can ‘take’
or attempt to ‘take’ any fish or wildlife.”* The term “harm,” which is included in
Congress’ definition of take, is defined by administrative regulation to include

16 U.S.C. § 1531(a)(1) (1988).

916 U.S.C. § 1531(b) (1988).

® 16 U.S.C. § 1531(a)(2) (1988).

2! “Listing” is the process whereby the Secretary of Interior or Commerce can add a species that is either
endangered or likely to become endangered in the foreseeable future. S. Rep. No. 93-307 (1973), reprinted
in 1973 U.5.C.C.A.N. 2989. Unfortunately, due to the large number of species that are under consideration
for listing, there is a backlog of species. Critical habitat is defined as the areas containing physical or
biological factors “essential to the conservation of the species” and which may require special management
considerations or protection. 16 U.S.C. § 1532(5)(A) (1988). Federal agencies are required to 1) conserve
listed species, 2) consult with Interior and to avoid actions that would “jeopardize” them or destroy or
adversely modify their critical habitat, and 3) avoid “taking” them except where the harm is minimal and
unavoidable. 16 U.S.C. § 1536(a)(4). For an in-depth analysis of these provisions, see Oliver Houck, The
Endangered Species Act and its Implementation by the U.S. Departments of Interior and Commerce, 64 U. CoLo.
L. Rev. 277 (1993).

% Section 9(a)(1) states that “with respect to any endangered species of fish or wildlife listed pursuant to
Section 1533 of this tile it is unlawful for any person subject to the jurisdiction of the United States to . . .
(B) take any such species within the United States or the territorial sea of the United States.” 16 U.S.C. §
1538(a)(1)(b). Section 9 expanded the protection of listed species beyond that given under the Endan-
gered Species Protection Act of 1966 to include protection of endangered and threatened species on private
land. Endangered Species Protection Act, Pub. L. No. 89-669, 80 Stat. 926 (repealed 1973).

#16 U.S.C. § 1532(19) (1988).

#S. Rep. No. 93-307 (1973), reprinted in SENATE CoMM. ON ENVIRONMENT aND PusLic WORKs, 97TH ConG., A
LecisLaTIvE HisToRY OF THE ENDANGERED SPECIES ACT OF 1973, as AMENDED IN 1976, 1077, 1978, 1979, anD
1980 (1982).
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“significant habitat modification or degradation where it actually kills or injures
wildlife by significantly impairing essential behavioral patterns, including breed-
ing, feeding, or sheltering.”* With this broad definition of take, the ESA grew to
include actions on private land. In addition, section 9 added teeth to species
protection by including both civil and criminal penalties for the taking of en-
dangered species.*®

The true power of section 9’s take prohibition, with the agency’s definition
of harm, was not known until 1981, when the Ninth Circuit decided Palila v.
Hawaii Department of Land & Natural Resources.”” In Palila, the Ninth Circuit
held that section 9 not only prohibits actions that directly kill an individual of
the endangered species, but under certain circumstances prohibits habitat modi-
fication that may injure individual members of the species.?® Several Circuit
Courts, and most recently the United States Supreme Court, have followed the
holding of Palila, giving section 9 and the corresponding definition of harm an
expansive reading.” Palila and the line of cases that follow Palila can be inter-
preted to extend the reach of the ESA to a variety of common activities on pri-
vate land.*

C. Shift in Focus: San Bruno Mountain and the Creation of HCPs
Following Palila, confusion surrounded the relationship of the ESA to pri-

vate development activity. Stories are told of USFWS offices threatening local
government officials with criminal prosecution or fines if they approved certain

# 50 C.ER. § 17.3 (1991).

2% See U.S.C. § 1540 (1994).

% See Palila v. Hawaii Dep't of Land & Nat. Res., 639 E2d 495 (9* Cir. 1981).

% See id. at 495. Fish and Wildlife proposed an amended definition of the term “harm” during the Palila
litigation. 46 Fed. Reg. 29,490 (1981). Although the intention of the proposed change was to require
actual death of an individual of the species, the revision merely made a few grammatical changes to the
definition and the Palila court’s definition prevailed. See Robert Thorton, Searching for Consensus and Pre-
dictability: Habitat Conservation Planning Under the Endangered Species Act, 21 EnvtL. L. 603, 611 (1991).
¥ See Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon, 515 U.S. 687 (1995). It is
important to note that in this plurality opinion, Justice O’Connor indicated that not all of the Palila deci-
sion was good law; Sierra Club v. Yeutter, 926 F2d 429 (Sth Cir. 1991) (holding that harvesting timber in
red-cockaded woodpecker habitat was modification that constituted taking); Defenders of Wildlife v. EPA,
882 F2d 1294,1295 (8th Cir. 1989) (holding that registration of strychnine by EPA constituted taking
because of consumption by endangered species).

¥ See Thorton, supra note 28, at 614 (describing reauthorization process by Congress and opposition by
developers and local governments to section 9 following Palila).
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developments within their jurisdiction.? In response, developers and state and
local governments called upon Congress to clarify the requirements of section 9.%

While Congress considered the reauthorization of the ESA, a developer in
California embarked on an innovative approach to allow development, while
protecting endangered species. San Bruno Mountain, near San Francisco, was
the site of a ten-year battle over development and the protection of endangered
butterflies.”® In late 1976, the local board of supervisors agreed to allow devel-
opment if the developer dedicated two thirds of the property as a park for pro-
tection of the mission blue butterfly — an endangered species.* Two weeks
after the developer’s final conveyance for the required conservation, the USFWS
proposed listing the Callippe silverspot butterfly, another species found on the
property.” Instead of scratching the entire project, the developer entered into a
three-year planning process that included landowners, developers, state, local
and federal agencies, and members of the environmental community.*® The ul-
timate goal of these negotiations was to allow development while providing long

3 See id. at 613-14 (describing incidents in California after Palila). It is important to note that some
commentators believe that the furor after Palila was unfounded since the USFWS rarely took notice of
activities on private land. This may explain the small number of HCPs created in the first 10 years of
section 10. See Houck, supra note 21.

32 There seems to be some division as to the true concerns of Congress when the 1982 Amendments to the
ESA were discussed in the congressional hearings. Karin Sheldon states that very few witnesses at the
congressional hearings addressed the potential impacts of section 9 on private landowners. See Karin P
Sheldon, Habitat Conservation Planning: Addressing the Achilles Heel of the Endangered Species Act, 6 N.Y.U.
Envii. LJ. 279, 294-95 (1998). Robert Thorton, who was Majority Counsel to the U.S. House of Represen-
tatives Subcommittee on Fisheries and Wildlife Conservation and the Environment at the time of the
hearings, states that Congress realized the potential ramifications of a broad definition of take on private
landowners and created the Amendments in order to relieve private landowners of the apparent burden.
See Thorton, supra note 28, at 610.

» See Thorton, supra note 28, at 621; Sheldon, supra note 32, at 297.

# See Thorton, supra note 28, at 621-22.

% See id. 43 Fed. Reg. 28,938-45 (1978) (proposing to list Callippe silverspot butterfly as endangered
species). According to one commentator, a listing of the silverspot after Palila would have left the developer
with very little chance of receiving approval for development from the County. See Thorton, supra note 28,
at 621-22.

% See id. It is important to note at this point that not everyone from the environmental community felt that
they had the ability to participate in the San Bruno HCP. See DereNDERS OF WILDLIFE, FRAYED NETS — CONSER-
VATION PLANNING UNDER THE ENDANGERED SPECIES ACT 43 (1998) fhereinafter Fravep Nets). In fact, the environ-
mental group (Save San Bruno Mountain) that was part of the steering committee for the HCP disbanded as
a result of internal conflicts over the negotiated deal. Id. One of the founding members of Save San Bruno
Mountain claims that the two representatives from their organization “quietly hammered out a compro-
mise” that was unsatisfactory to other members of the group. Id. (quoting David Schooley, founding mem-
ber of Save San Bruno Mountain).



90 ENVIRONS [Vol. 23, No. 1:83

term protection for the endangered species.’” Thus began the first Habitat Con-
servation Plan.

As the San Bruno negotiations continued, Congress debated bills to amend
and reauthorize the ESA. Congress decided that private landowners needed a
means to carry out otherwise lawful activities without being subject to the pro-
hibitions of section 9. The dilemma came in combining the protection of en-
dangered species with a limited exception for private landowners.*

During these debates, proponents of the San Bruno HCP approached Con-
gress with their project. Although the members of the San Bruno HCP had reached
a final agreement, it could not be implemented without an amendment to sec-
tion 9.% Congress approved of the San Bruno plan, particularly its long-term
commitment to preservation of habitat; consensus among diverse parties; and
assurances to landowners that no further mitigation would be required.* Based
on the San Bruno proposal, Congress amended the ESA with the passage of
section 10(a).* '

D. Section 10(a): The Incidental Take Permit

Section 10(a) grants the Secretaries of Interior and Commerce the author-
ity to permit anyone to engage in activities that may result in the taking of an
endangered or threatened species, so long as the taking is “incidental to, and not
the purpose of, the carrying out of an otherwise lawful activity.”* An applicant
for a section 10(a) incidental take permit must submit a conservation plan speci-
fying the impacts of the take; steps by the applicant to minimize and mitigate
the impacts of the project; alternatives considered by the applicant which would
avoid the take; why these alternatives were not utilized; and any other measures
- that the Secretary feels are necessary for the particular project.* To issue an ITP,

7 See id.

% See H.R. ConF. Rep. No. 97-835, at 29 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2808.

¥ See id. at 30. The House report notes that the Endangered Species Act intended species not to be viewed
in isolation but rather in terms of their relationship to the ecosystem. With this goal in mind, Congress
believed the section 10(a) amendment would allow for protection of the ecosystem, even though it may
mean the loss of individuals of the species. Id.

* See 16 U.S.C. § 1538 (prohibiting take of endangered species).

* H.R. Rep. No. 97-835, at 30-31 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2830-31.

2 See 16 U.S.C. § 1539(a) (1994).

* See id.

** See 16 U.S.C. § 1539(a)(2)(A); see also Thorton, supra note 28, at 621.
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the Secretary of Interior or Commerce must find that the taking will be inciden-
tal; the applicant will, to the maximum extent practicable, minimize and miti-
gate the impacts of the take; the applicant will ensure adequate funding; the take
will not appreciably reduce the likelihood of the survival and recovery of the
species in the wild; and any additional measures required by the Secretary.”

The legislative history of section 10(a) reflects Congress’ vision for HCPs.
The House Report for section 10(a) notes that Congress believed HCPs would
further the ultimate goals of the ESA, which go beyond the protection of indi-
vidual species. The Report states: “Although the regulatory mechanism of the
Act focuses on species that are formally listed as endangered or threatened, the
purposes and policies of the Act are far broader than simply providing for the
conservation of individual species.” To this end, section 10(a) provides that
the “Secretary may . . . approve conservation plans which provide long term
commitments regarding the conservation of listed as well as unlisted species and
long-term assurances to the proponent of the conservation plan that the terms
will be adhered to and that further mitigation requirements will only be im-
posed in accordance with the terms of the plan.”

The House Report states that the section 10(a) permit process is modeled
after the San Bruno HCP and therefore the elements of that plan must be clearly
understood.” The Report then proceeds to highlight important factors in the
San Bruno plan that should be included in all future section 10(a) permits.

With respect to the scientific research involved in the San Bruno plan,
Congress noted that “independent and exhaustive” biological studies were used

* See 16 U.S.C. § 1539(a)(2)(B); see also Thorton, supra note 28, at 621. In addition, since the issuance of
an ITP is a federal action, the government must satisfy section 7 consultation before a permit is issued. See
50 Fed. Reg. 39,683 (1985) (determining that consultation is required before ITP is issued). See H.R. Rep.

No. 97-835, at 29 reprinted in 1982, U.S.C.C.A.N. 2807, 2829. The House Report states “The secretary
would base his determination on whether or not to grant the permit, in part, by using the same standard as
found in section (7)(2)(2) of the Act, as defined by the Interior Department regulations.” Id. at 29. Similari-

ties between section 10(a) requirements and section 7 include: specification of the takings impact, alterna-

tive actions considered, the nature of the taking will be incidental, no jeopardy will occur and steps will be

taken to minimize the impact of the take. See Richard E. Webster, Habitat Conservation Plans Under the

Endangered Species Act, 24 San Dieco L. Rev. 243 (1987). Generally, this is not a difficult procedure since

most of the requirements of section 7 are mirrored in section 10(a). See Houck, supra note 21, at 353.

* See H.R. Rer. No. 97-835, at 30, reprinted in 1982 U.S.C.C.A.N. 2807, 2830 [hereinafter House Report].

7 See id.

* See id. at 2830-31 (stating that section 10 is modeled after plan developed in San Bruno area of San

Mateo County). :
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to determine the location of species and their habitat.* Furthermore, “the bio-
logic study developed substantial information regarding the habit and life cycles
of the butterfly and other species of concern.” In order to collect this data, the
field research portion of the San Bruno plan took over two years to complete.”*

.The House Report also notes that the San Bruno plan allowed for “the
enhancement of the survival of the species,” by preserving eighty-seven percent
of the listed species’ habitat.”* The plan also established a sufficient program to
provide permanent on-going funding for important habitat management and
enhancement activities.” Furthermore, the plan created a permanent structure
to insure uniform protection and conservation of habitat throughout the area.”*
Finally, the plan required a formal agreement between the parties to insure imple-
mentation of all elements.>

IV. THE CLINTON ADMINISTRATION: A NEw ERA FOR SECTION 10(a)

Despite the passage of section 10(a), very few HCPs were proposed during
the 1980s.* In an effort to increase the use of HCPs by private landowners, the
Clinton Administration created the “No Surprises” policy and an expedited per-
mitting procedure for “low effect” HCPs. These two policies dramatically in-
creased the number of HCP proposals and approvals in the last five years. How-
ever, based on recent reports, these additions may be doing more harm than
good.

* See id. at 2832.

% See id.

' See id. Experts were consulted not only for the endangered butterflies, but also for other unlisted species
to be included in the HCP. See Fravep NETs, supra note 36, at 22. For example, a research herpetologist for
UC Berkeley was contracted to study and map the potential habitat of the San Francisco garter snake. Id.
%2 See id.

% See id.

* See id.

% See Albert C. Lin, Participant’s Experiences With Habitat Conservation Plans and Suggestions For Streamlin-
ing the Process, 23 EcoloGy L.Q. 369 (1996). Mr. Lin provides an extensive review of ITP holders and their
experiences with the process as a whole. See also Donald C. Baur and Karen L. Donovan, The No Surprises
Policy: Contracts 101 Meets the Endangered Species Act, 27 EnviL. L. 767 (1997) (stating that many early
HCPs failed before negotiations were complete). Only 12 HCPs were approved in between 1982 and 1992.
See FraveD NETs, supra note 36, at 4.

% See id.
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A. “No Surprises”

In August of 1994, the Clinton Administration introduced the No Sur-
prises policy.”” No Surprises states that the Services will not require additional
land or financial compensation beyond that provided for in an approved HCP.
The long-term assurances provided by No Surprises are intended to encourage
use of the HCP process by taking the uncertainty out of the ESA.*® To its sup-
porters, No Surprises shows that the ESA can work to protect species without
stifling resource utilization and economic development.” To its critics, No Sur-
prises represents a one-way street — providing rock-solid assurances to land-
owners but leaving the public with virtually no safe guard to ensure that the
HCP will in fact provide long term conservation benefits.*® Consequently, the
No Surprises policy continues to be one of the most debated provisions in the
HCP regulations.

B. The HCP Handbook and “Low Effect” HCPs

In November 1996, the Department of the Interior and the National Oce-
anic and Atmospheric Administration published the Habitat Conservation Plan-
ning Handbook.®' The purpose of the Handbook is to provide the Services with
a guide to processing incidental take applications and participating in the asso-
ciated conservation efforts.*? The Handbook is the first standardized guide to
the HCP process.

%7 See Administration’s New Assurance Policy Tells Landowners: “No Surprises” in Endangered Species
Planning, Office of the Secretary, U.S. Dep't of the Interior, News Release, Aug. 11, 1994, available in 1994
WL 440313 at *1.
38 See Bauer and Donovan, supra note 55, at 777.
% See id. (stating that No Surprises essentially saved ESA from complete revision by making Act workable
and less stringent).
% See John Kostyack, Reshaping Habitat Conservation Plans for Species Recovery: An Introduction to a Series of
Articles on Habitat Conservation Plans, 27 EnvIL. L. 755, 761 (1997).
®! See U.S. Fish and Wildlife Service & National Marine Fisheries Service, Endangered Species Habitat
Conservation Planning Handbook, Foreword (1996) available in 61 Fed. Reg. 63,854-57 (1996) [hereinaf-
ter Handbook].
62 See id. at 1-1. More specifically, the Handbook is intended to: 1) ensure that the goals and intent of the
conservation planning process under the Endangered Species Act are realized; 2) to establish clear stan-
dards that ensure consistent implementation of the section 10 program nationwide; and 3) to ensure that
USFWS and NMFS offices retain the flexibility needed to respond 1o specific local and regional conditions
and a wide arrow of circumstances. See id.

In order to understand the HCP process set out in the Handbook, it is important to recognize several
recent trends in HCPs. The Preface to the Handbook details two important trends — the enormous in-
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A new addition to the HCP program found in the Handbook is the “low
effect” HCP® Generally, low-effect HCPs are created by single landowners with
relatively few acres of habitat.** The effects of these projects on listed species are
frequently “minor or negligible” and the applicants generally do not have the
resources to withstand the long HCP application and approval process.”® To
accommodate such applicants, the Handbook mandates that the low-effect ap-
plication process be “substantially simplified and permit issuance . . . be expe-
dited to the maximum extent possible.”® The Services intend to expedite this
process by establishing clear processing standards for all HCP permit applicants;
eliminating or standardizing section 10(a) documents whenever possible; elimi-
nating unnecessary review procedures; and categorically excluding low-effect
HCPs from NEPA.®” Although the Handbook creates this new category, it fails to
specifically define low-effect projects.®® Therefore, the Services have substantial
discretion with respect to allowing a project to fall into this category.

V. THE HCP PROGRAM TODAY: FILLING THE GAPS

Since the San Bruno HCP, over 200 HCPs have been approved, with just as
many in development.” As the popularity of HCPs grows, so has the research
addressing their effectiveness. In the past two years, several extensive reports
have been released on the adequacy of HCPs.”® These reports have been far from

crease in incidental take permits issued and the size of the HCPs being proposed. See id. at i-ii. In the first
10 years of the HCP program, FWS issued only 14 ITPs. See id. By the end of 1996 FWS issued 179 1TPs
and another 200 were being developed. See id. Not only was there increase in number, there was a corre-
sponding increase in size. Before 1995, most HCPs were less than 1,000 acres in size. See id. By 1996,
approximately 25 exceeded 10,000 acres, 25 exceeded 100,000 acres, and 18 exceeded 500,000 acres in
size. See id.

3 See id. at 1-8, 1-9. Although the Handbook creates the category of low-effect HCPs, it does not give any
specific criterion as to what projects could qualify as low-effect. See id. at 1-8. The Handbook states that the
Services prefer to leave these decisions to the discretion of the Regional offices. See id. at 1-8, 1-9.

©* See id.

6 See id.

% See id.

57 See id.

% See id. It is not clear from the Handbook which procedures the services feel are “unnecessary,” or if this
is a decision that will be made on a national level or a case-by-case basis.

% See FraveD NETS, supra note 36, at vi (1998).

7 See id.; NATIONAL CENTER FOR ECOLOGICAL ANALYSIS AND SYNTHESIS, USING SCIENCE IN HABITAT CONSERVATION
PLans (1997) [hereinafter NCEAS Report]; Daniel Hall, Using Habitat Conservation Plans to Implement the
Endangered Species Act in Pacific Coast Forests: Common Problems and Promising Precedents, 27 Exvri. L. 803;
Lin, supra note 55.
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approving, concluding that HCPs generally lack scientific foundation and pub-
lic input.”* As a result, many HCPs fail to provide the level of species protection
envisioned by Congress in its creation of section 10(a).

A recent report by the National Center for Ecological Analysis and Synthe-
sis (NCEAS) reveals several serious inadequacies in the quality of protection
provided to species by most HCPs.”? The NCEAS report reviewed 208 approved
HCPs 1o evaluate the scientific data and methods used to develop and justify the
plans.” The report focused on the use of scientific data to determine the status
of the species; the quantity of the proposed take; the impact this has on the
species as a whole; and the mitigation measures implemented to compensate for
the take.™

To determine the status of species included in HCPs, the NCEAS report
evaluated threats to viability and the estimated abundance of the species within
the HCP and globally.” The report found that the greatest threat to species is
habitat availability.” In sixty-three percent of the HCPs, the amount of habitat
available to the species was declining.”” In addition, only fifty-one percent of the
habitat included in HCPs was of the quality required to support a self-sustaining
population.” Even more disturbing was the report’s finding that forty percent
of the habitat provided by HCPs was of a quality that could not support an
isolated population through time.” The report also found that for most species
population sizes were declining in the HCP areas, while only two percent of the
species in HCPs were increasing in number.*

With respect to the quantity of the proposed take, the NCEAS report found
that a high percentage of HCPs fail to even estimate the number of individuals to
be taken.® HCPs do not fare much better in their mitigation requirements, with

™! See FRaYED NETS, supra note 36, at vi-vii (concluding that HCPs lack scientific rationale and provide few
opportunities for effective public participation); NCEAS Report, supra note 70, at 4-5 (concluding that
HCPs lack adequate scientific data and analysis); Hall, supra note 70, at 833-39 (concluding that HCPs for
Pacific coast forests fail to implement sufficient mitigation based on scientific research).

72 See NCEAS REPORT, supra note 70.

3 See id. at 2.

™ See id.

> See id. at 19.

7 See id. at 22.

77 See id.

™ See id. This habitat was found unsuitable for an increase in the population of the species.

7 See id.

% See id. at 19.

81 See id. at 22.



96 ENVIRONS [Vol. 23, No. 1:83

only fifty-seven percent addressing the primary threat to the species to a degree
that is considered at least sufficient by the NCEAS.** The report concludes that
the HCP program fails to require adequate scientific foundation and generally
lacks necessary data before allowing take to occur.®

How did the HCP process degenerate from the congressionally mandated
San Bruno model to a program that offers little, if any, conservation benefit? If
the HCP program is to become an effective conservation tool, its implementa-
tion must recognize the needs of the species and not simply the desires of the
applicant. Two ways the Services can improve the HCP program are to provide
clearly defined requirements for all HCPs and allow public participation through-
out the entire HCP process. Uniformity and public participation can turn the
HCP program into a regulatory policy that not only encourages landowner par-
ticipation but also provides the conservation benefits required by the ESA.

A. Flexibly Creative Partnerships?
Unraveling the Rhetoric in a Search for Standards

The Preface to the HCP Handbook states that two of the greatest strengths
of the HCP process are flexibility and creativity® The HCP Handbook encour-
ages Regional Offices to adjust the HCP process to suit the needs of each appli-
cant.® The Handbook states that although the ESA establishes basic biological
standards, the HCP process should otherwise allow the creative potential of the
HCP participants to flourish.*® As a product of this flexibility and creativity, the
HCP process envisions “creative partnerships.” These partnerships should join
the public and private sectors in an effort to protect and conserve species and
their habitat.*® While flexibility and creativity can benefit a regulatory process,
they can also hinder its ultimate goals. The sacrifice of bright-line rules for flex-
ibility and creativity in the HCP process has led to an internally inconsistent

8 See id. at 26. “Sufficient,” as used in the Report, refers to whether scientific evidence was presented in the
HCP to substantiate the claim that the best possible mitigation was being used.

83 See id. at 4.

8 See Handbook, supra note 61, at i-ii.

83 See id.

8 See id. at i-ii.

8 See id. at Foreword.

8 See id.
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program. Two examples of this inconsistency are the low-effect HCP and the
protection of unlisted species.

B. The Low Effect HCP

It is generally accepted that habitat destruction is the greatest threat to
biodiversity® It is also believed that large, uninterrupted tracts of habitat are
more beneficial to species preservation than smaller, fragmented areas.”® The
Services acknowledged this hierarchy of conservation preference when it added
the “habitat-based HCP” as a new category of HCP in the Handbook.”! The goal
of a habitat-based HCP is to preserve biodiversity by focusing on the needs of
the ecosystem as a whole, rather than the needs of an individual species.”? This
is a significant shift in focus from the traditional application of the ESA, which
concentrates exclusively on the well being of individual species.®?

An example of a habitat-based HCP is the Southern California HCP, devel-
oped in conjunction with the Natural Communities Conservation Program
(NCCP).** The Southern California NCCP extends from Orange County to San
Diego County, with plans to expand into Mexico.”” The NCCP began as a con-
servation program based on the coastal sage ecosystem, with the California gnat-
catcher as its indicator species.”® As the number of participants in the project
grew, so did the scope of the plan. As proposed, the final NCCP would encom-
pass over 6000 miles, stretching over five of the most populated counties in
California.*’

8 See EUGENE P OpuM, FUuNDAMENTALS oF EcoLocy 8 (1971); see also Houck, supra note 21, at 295.

0 See id.

%! See Handbook, supra note 61, at 3-37. Under the habitat-based approach, a specific type of habitat is
selected for preservation, along with a few indicator species. See id.

% See Marc ]. Ebbin, Is the Southern California Approach to Conservation Succeeding? 24 Ecorocy L.Q. 695,
695-96 (1997) (comparing NCCP approach to conservation with that of ESA).

% See id. Benefits to the environment of a habitat-based approach include the ability to protect a vast array
of species, as well as the maintenance of large, in tact portions of habitat. The benefits to a developer and
the local government are that it creates certainty in future land use planning decisions throughout a vast
area. With areas set aside early in the planning process, development and zoning decisions can be made
with the assurance that further preservation restrictions will not be required in the future.

9 See id. at 696-98.

9 See id.

% See id.

97 See id.



98 ENVIRONS [Vol. 23, No. 1:83

Such a large-scale project requires the participation of numerous parties.
These parties must endure the extensive negotiation and application process for
successful completion of the project. If a party believes there is an easier, less
expensive solution, at some point in the heat of a difficult negotiation, the party
will likely opt for the path of least resistance.

The expedited permit process for low-effect HCPs allowed in the Hand-
book may create benefits for applicants, but it severely undermines two stated
goals of the HCP process: large scale, habitat-based HCPs and creative partner-
ships. The low-effect exclusion may be the demise of many large scale HCPs
because of the incentive it creates to apply for an individual section 10(a) permit
rather than negotiate a multi-party plan. An example of such a breakdown is the
Balcones Canyonlands regional-HCP (RHCP) near Austin, Texas. In the late 1980s,
developers and landowners in the Austin area found themselves with an unusu-
ally high concentration of protected species.”® Pending developments coupled
with a slowing economy created heightened confrontation between developers,
conservationists, and local governments. In 1988, the USFWS added to the ten-
sion by threatening action against any habitat destruction that could possibly
harm a listed species.” As an alternative to this strict enforcement, the USFWS
proposed an RHCP'®

The Austin RHCP process began in 1988, with a fifteen-member Executive
Committee, including various local government agencies, developers and envi-
ronmental organizations.'” The Austin RHCP soon emerged as one of the most
comprehensive conservation endeavors to date.'” As with any project of such
proportion, difficulties quickly ensued. Adding to the complications, the USFWS
announced the emergency listing of the golden-cheeked warbler, a species found
in the proposed RHCP area.'® As negotiations intensified after the USFWS an-
nouncement, the 3M company, one of the parties to the negotiations, made an
unexpected move. The company announced that it would seek an individual
section 10(a) permit.'” Since 3M owned a relatively small portion of habitat

% See ].B. Ruhl, Regional Habitat Conservation Planning Under the Endangered Species Act: Pushing the Legal
and Practical Limits of Species Protection, 44 SW L }. 1393, 1414 (1991).

% See id. citing Austin RHCP Executive Commitiee Minutes of the meetings of Feb. 10, 1989, at 6.

1% See id. citing Newsletter of the Regional Habitat Conservation Plan, Vol. 1. No. 1, at 1.

10! See Ruhl, supra note 98, at 1415-16.

192 The Austin RHCP planning process included a biological assessment team, a steering committee, regu-
larly scheduled public meetings, and a monthly newsletter.

193 See Ruhl, supra note 98, citing 55 Fed. Reg. 18,844 (1990) (listing golden-checkered warbler).

104 See id. citing Austin American-Statesman, May 17, 1990, at Al, col. 4.
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occupied by a listed species, the permit process was relatively quick. Shortly
after 3M left the bargaining table, the State of Texas followed, seeking individual
permits for several road improvement projects.'® After the State, another pri-
vate developer sought an individual section 10(a) permit.'® Although the
Balcones Canyonlands RHCP was eventually approved, the absence of several
parties weakened the effectiveness of the plan and could have destroyed the
RHCP.

It is important to note that the Balcones Canyonlands negotiations took
place before the Services created the low-effect HCP provision. Although the
Services witnessed the near collapse of one of the largest HCPs to date, they still
created a permit process that encourages people to seek individual permits, rather
than join large-scale conservation projects. Given the benefits of large-scale HCPs
and the specific mandates of Congress, expedited permits for low-effect HCPs
create the wrong incentive. The Services should eliminate the low-effect HCP
provision and create benefits for joining a large-scale plans, rather than barriers
to successful habitat based and regional HCPs.

C. Protecting Unlisted Species From Extinction: Who Are We Really Protecting?

Including unlisted species in an HCP can be beneficial to the applicant,
the Services and the species. The applicant receives regulatory certainty regard-
less of future listings. The Services do not have to reopen the permit if the un-
listed species become threatened or endangered. The species and its habitat re-
ceive more protection than is legally required. In addition, inclusion of unlisted
species fulfills Congress’ desire to broaden the goals of the ESA by protecting
more than listed species.

Despite the apparent benefits, treatment of unlisted species in HCPs has
proved far from successful.'” One problem lies in the lack of biological data on
unlisted species and the failure of the Services to require more extensive re-
search before granting a section 10(a) permit.!® The Services admit that bio-

logical information on unlisted species can be limited, making it difficult to

13 See id. citing Austin American-Statesman, July 12, 1990, at 1.

19 See id. citing Austin American-Stateman, July 31, 1990, at Al, col. 1.

197 See Hall, supra note 70, at 818-20 (finding that Services’ current policy does not prov1de any significant
protection for unlisted species included in HCPs).

1% See id.; NCEAS Report, supra note 70, at 19-22 (discussing lack of scientific knowledge when species
are included in HCP).
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meet the section 10(a) issuance criteria without further research.!®® However,
the Services continue to grant section 10(a) permits without requiring any re-
search into the status of unlisted species.

Several recent HCPs demonstrate the cursory attention unlisted species
receive before inclusion in an HCP''® For example, two Pacific coast HCPs in-
cluded unlisted species in their conservation plans, yet both simply identified
the species and outlined basic habitat needs.''! Despite this cursory informa-
tion, both permitees received long-term assurances from the Services that no
future mitigation with respect to the unlisted species would be required from
them. Other HCPs merely consult the natural heritage database to determine
whether unlisted species are likely to be found on the property.!* In many cases,
neither the Services nor the landowners actually survey for the unlisted species
covered by the HCP'"?® Despite these feeble attempts to assess the needs of un-
listed species, the Services routinely allow HCPs to include unlisted species and
therefore protect the landowners from any future obligations. This practice is
clearly contrary to Congress’ intent for section 10(a), as evidenced by the exten-
sive research of unlisted species in the San Bruno Plan. As envisioned by Con-
gress, unlisted species are to receive the same level of research and consideration
as listed species before any assurances are given under the HCP.

D. Public Participation in the HCP Process: Power to the People

Historically, citizens have played a pivotal role in the creation and enforce-
ment of environmental laws.!'* Citizen involvement has always been encour-
aged, and indeed generally required by law. However, the Services’ current ap-
plication of section 10(a) denigrates citizen participation. In order to restore
public participation and enforcement, the Services must require public notice at
the development stage of the HCP application process and allow citizen enforce-
ment of HCP mitigation requirements.

109 See id. at 4-1-4-4.

11 See Hall, supra note 70, at 818-20.

11 See id. at 818 (describing Regli Estate and Coast Range Conifers HCPs).
112 See id.

113 See id.

"1* See Fravep NETs, supra note 36, at 41; Kostyack, supra note 60.
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To date, citizens and environmental organizations have not been involved
in the shaping of HCP policy or implementation.!*® This is surprising since citi-
zens regularly propose species’ listings and enforce section 9 violations through
the ESA’s citizen suit provision. Since section 10(a) is intended to be an alterna-
tive to full section 9 compliance, it would seem the perfect forum for public
participation. However, under current Services procedure, citizens are effectively
cut out of HCP planning and enforcement.

Early access to the HCP process provides higher quality conservation and
truly “creative partnerships.” If the public is allowed access to HCPs at the devel-
opment stage many of the scientific shortcomings of current HCPs could be
solved. Independent peer review is one of the hallmarks of science. Under cur-
rent HCP guidelines, scientific development of HCPs is limited to scientists hired
by the applicant and reviewing Services biologists. It is not until HCP develop-
ment is complete that the public is allowed access to the plan. At this point the
crucial decisions on conservation strategy have already been made, and approved
by the Services. The NCEAS report is a clear example of how independent peer
review could drastically improve the HCP process.

Citizen participation at the development stage would provide an alterna-
tive prospective on the HCP, creating a truly “creative partnership.” When a
developer explores the possibility of an HCP, there are generally three objec-
tives: certainty, efficiency, and cost effectiveness.!'® Many developers feel un-
fairly burdened at the outset, believing they are sacrificing for the benefit of the
general public.''” As Tobie Murray, the owner and manager of a major lumber
company stated when she discovered three northern spotted owls on her prop-
erty, “these three owls essentially placed forty percent of our merchantable tim-
ber off limits for the foreseeable future.”!'® Clearly, there is no delight at the
discovery of an endangered species for a developer.

Traditionally, citizens have represented the voice of conservation and pro-
tection. Unlike most HCP applicants, citizens are not focused on the “liabilities”
of endangered species, but are concerned with the preservation of the species.

113 See FRaYED NETS, supra note 36, at 41.

116 See Tobie Murray, An Endangered Habitat Act to Help Landowners Protect Wildlife, 24 EcoLocy L.Q. 689,
691 (1997).

!'7 See Lin, supra note 55, at 404-05 (stating that major complaint of applicants was inadequate guidance
by FWS throughout process). See also Murray, supra note 116 (describing frustration of being singled out to
bear cost of endangered species).

118 See Murray, supra note 116.
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While applicants emphasize the economic costs of HCP implementation, citi-
zens focus on the conservation benefits. This interaction of point and counter-
point creates a development process that involves a truly creative partnership.
The idea of citizen participation is not new; in fact, it was one of the corner-
stones of the San Bruno model. Congress was sure to point out the fact that local
citizens and environmental organizations supported the San Bruno plan. The
return of citizen participation will balance the HCP process, including both eco-
nomic development and habitat conservation.

Citizens are also precluded from enforcing the implementation HCPs. At
the discretion of the Services, an HCP can include an Implementation Agree-
ment (IA).'® Elements of the 1A include: a definition of the obligations and
benefits of all signatories and other parties to the HCP; assignment of responsi-
bilities for implementing HCP measures; and specific monitoring requirements
for USFWS.'?° The Handbook specifically precludes citizens from being benefi-
ciaries of any 1A entered into by the Services and the permitee. Not only are
citizens excluded from enforcement, often times the Services fail to reserve the
power to seek damages from a permitee if a violation occurs. A recent article
analyzed several IAs in Pacific coast forests and found little, if any power re-
served by the Services to seek remedies from permitees. One HCP stated that,
“no party shall be liable in damages to another party . . . for any breach [of the
HCPor IA] . . . or failure to perform.”*! Another 1A simply failed to implement
any enforcement language.'?? Without the ability to seek damages from a
permitee, the Services’ only remedy is revocation of the ITP However, this is
often a hollow threat. Generally, all of the potential taking of a listed species
occurs at the front end of an HCP, since the development activity occurs at the
start of a project. Often times, the mitigation requirements will run long after
the threat of taking a listed species has passed.

To ensure that HCPs are fully implemented as written, citizens must be
allowed to enforce IAs. It is clear that the Services have failed to adequately
monitor many HCPs and often fail to reserve requisite enforcement power. A
citizen suit provision for section 10(a) permits and IAs, similar to that found in
the ESA and NEPA, could alleviate many of the implementation problems found

119 See Handbook, supra note 61, at 8-3.
120 See id.

12! See Hall, supra note 70.

122 See id.
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in HCPs. This would be consistent with Congress’ intent to allow citizen en-
forcement of ESA violations.

E. Draft Addendum to the HCP Handbook: A Solution or More Confusion?

In March of this year, the Departments of the Interior and Commerce is-
sued a notice in the Federal Registrar proposing an addendum to the HCP Hand-
book.'?® The addendum addresses five areas: 1) biological goals and objectives,
2) adaptive management, 3) monitoring, 4) permit duration, and 5) public par-
ticipation.'** To their credit, the Services address both the problem of unifor-
mity and public participation. Unfortunately, the Services fail to get to the heart
of these problems.

If approved, the addendum would require every HCP to include specific
biological goals and objectives.'”” The addendum defines “biological goals” as
the broad guiding principles for the conservation program — the rationale be-
hind the mitigation and minimization strategies.'?® “Biological objectives” are
the measurable targets for achieving the goals of the conservation program.'?’
The goals and objectives are to be commensurate with the specific impacts and
duration of the proposed action.'”® The addendum goes on to give generic ex-
amples of different goals and objectives of an HCP'*® For example, the Adden-
dum gives the example that a biological goal could be to ensure population
viability by maintaining habitat contiguity. The specific objective for this goal
could be to conserve an adequate number of acres in a certain configuration, so
that a viable corridor is maintained. However, as in the HCP Handbook, the
Services fail to take the next step and create an enforceable, bright-line standard.

The addendum suggests that “available literature, State conservation strat-
egies, candidate conservation plans, draft or final recovery plans or outlines,
and other sources of relevant scientific and commercial information can serve as
guides in setting biological goals and objectives.”*® The Services appear to be

13 Notice of Availability of a Draft Addendum to the Final Handbook for Habitat Conservation Planning
and Incidental Take Permitting Process, 64 Fed. Reg. 45, 11485 (1999) (proposed Mar. 9, 1999).

124 See id.

133 See id. at 11485-86.

126 See id. at 11486.

W7 See id.

128 See id.

12 See id.

1% Id,
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more concerned with procedure than substance. The Services want guidelines,
but are not concerned with what those guidelines actually entail. By providing a
litany of possible guides, the Services have once again avoided defining the level
of protection required under an HCP. Although recovery plans are mentioned as
a possible source for guidelines, so is the amorphous “available literature.” Without
a hard and fast rule for all HCPs, the Services will continue to approve HCPs that
simply fail to provide adequate mitigation, even though they are consistent with
the stated biological goals and objectives.

Similar to the biological goals and objectives, the proposed Addendum
fails to address the real problem underlying current public participation proce-
dures. The Services state in the Addendum that they intend to expand public
participation in the HCP process to provide greater opportunity for public ac-
cess, review and analysis of the HCP and related documents.””' However, in-
stead of requiring access to HCP documents earlier in the development process,
the Addendum simply expands the current public comment period for most
HCPs by thirty days.'* This is another example of the Services’ favor of form
over substance. While the Addendum expands the length of time the for public
comment, it does nothing to substantively change the power citizens have in the
development of HCPs.'** Citizens are still precluded from participation in the
early planning stages of HCPs and therefore their comments are not considered
until after the baseline decisions are made. Once again, the Services aptly iden-
tify the problem, but fail to provide a satisfactory solution.

B See id. at 11490.

132 See id. The Addendum expands the current 30-day comment period for most HCPs to 60 days. The
comment period for low-effect HCPs would remain at 30 days and the comment period for “complex” or
regional HCPs would be expanded to ninety days. The increased comment period for regional HCPs,
coupled with the 30-day period for low-effect HCPs, creates further incentive for applicants to seek their
own permits rather than endure an even longer permitting process as part of a regional HCP. Once again,
the Services are creating mixed signals for applicants. On the one hand the Services “encourage” regional,
multi-party plans. On the other hand, the Services continue to create disincentives for joining multi-party
HCPs, while making it easier to pursue a low-effect HCP.

13 See id. The Addendum “encourages” applicants for regional HCPs to provide extensive opportunities for
public involvement during the planning and implementation process. This is another example of the Ser-
vices increasing the demands on regional HCP applicants, while making the low-effect escape hatch even
more tempting, If the Services are going to require more from regional HCPs, they should consider height-
ening the requirements for applicants seeking low-effect HCPs that could in fact be participants in a re-
gional HCP In this way, potential participants in a regional HCP would not be as inclined to seek an
individual permit. Another possibility, one that the author believes would be more appropriate, would be
to get rid of the low-effect HCP all together.
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V1. CONCLUSION

The HCP program provides many potential conservation benefits. How-
ever, before these benefits can be realized, the Services must reevaluate their
current implementation procedures. While it is important to create a regulatory
policy that encourages participation of landowners, the overriding goal that all
affected parties participate must not be lost. The HCP program, as currently
applied, has lost sight of Congress’ original goals. Instead of broadening the
goals of the ESA, HCPs allow unmitigated take ‘of endangered species and per-
manent conversion of essential habitat. Instead of a planning process consisting
of diverse interests, HCPs are simply two-party agreements between the appli-
cant and the Services. Returning to the principals on which Congress built the
HCP program will allow creativity and flexibility for applicants, while protecting
species and their habitat.






